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COMMENT OF THE SUPERIOR COURT OF ARIZONA, MARICOPA COUNTY REGARDING PETITION TO AMEND RULE 16.4 OF THE ARIZONA RULES OF CRIMINAL PROCEDURE


On behalf of the Superior Court in Maricopa County, the Criminal Department Presiding Judge files the following comment pursuant to Rule 28, Arizona Rules of the Supreme Court, opposing the proposed amendment to Rule 16.4 of the Arizona Rules of Criminal Procedure.  
The proposal seeks to require the court to ensure that the State has complied with its Brady obligations. This is unnecessary. The State’s Brady obligation exists, independent of any court action. Beyond that, the Court has no ability to ensure the State has complied beyond simply asking the prosecutor. This does not ensure that anything has happened. 
The petition cites no authority to support requiring the court to be involved in ensuring specific discovery has taken place beyond an essay in a law review. The article simply discusses some solutions that have been proposed to curb Brady violations, and suggests a colloquy by the court early in the case – prior to a plea being accepted.  Notably, this article was written in 2014 and the Superior Court was unable to find any jurisdiction that has adopted this approach. Moreover, the petition itself fails to cite any examples of other jurisdictions taking this approach to a discovery issue.

The Superior Court simply fails to see how this proposal will solve any discovery problems and is concerned about requiring the court to ensure something has happened with no way of actually ensuring that it has.

For the foregoing reasons, the Superior Court in Maricopa County opposes the petition to amend Rule 16.4 of the Arizona Rules of Criminal Procedure.  

Respectfully submitted this 18th day of May, 2016.
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