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IN THE SUPREME COURT STATE OF ARIZONA

In the Matter of:
Supreme Court No. R-13-
PETITION TO AMEND

RULE 123, RULES OF THE
SUPREME COURT OF ARIZONA

N N N N N N

PETITION TO AMEND RULES
RELATING TO ACCESS TO PUBLIC RECORDS

Pursuant to Arizona Supreme Court Rule 28, Mike Baumstark, Chair of the Advisory
Committee on Supreme Court Rules 123 and 125, respectfully petitions this Court to adopt
amendments to Rule 123, Rules of the Supreme Court of Arizona, as set forth in Appendix A,
attached hereto. The primary purpose of the proposed amendments is to identify those minute
entries and orders in family law cases that can be published online and those that can be made
available only at the courthouse.

l. Background
In May 2012, at the request of the Arizona Judicial Council, the Chief Justice established,
by Administrative Order 2012-41, the Advisory Committee on Supreme Court Rules 123 and
125 (hereinafter Rule 123 and Rule 125, respectively) to examine and make recommendations on

whether revisions to these rules are necessary to effectuate a policy to identify those minute



entries and orders in family law and probate cases that can be published online and those that can
be made available only at the courthouse. The committee consisted of representatives from the
general jurisdiction court bench; clerks of court; court administrators; attorneys, including an
attorney who regularly represents media clients; the State Bar, and the general public. It was
chaired by Mike Baumstark, deputy administrative director, Administrative Office of the Courts.
1. Issues

To answer its charge, the committee found it necessary to address the following
individual issues: a) whether family law minute entries that include protective order information
could be published online; b) whether the names of minors or adults in guardianship,
conservatorship, estate, trust, and mental health cases should be permitted to be published online
as currently allowed by Rule 123; ¢) whether additional data elements or case information in
guardianship, conservatorship, estate, trust, and mental health cases should be added to the four
data elements currently permitted to be published online under Rule 123; d) whether minute
entries in mental health cases should be added to the four data elements currently permitted to be
published online under Rule 123; e) whether case records, in addition to minute entries, in
guardianship, conservatorship, estate, trust, and mental health cases should be permitted to be
published online, and f) certain additional clarifying revisions to Rule 123. While not specifically
charged with addressing access to mental health case data, the committee found it important to
discuss such access because of the similar nature of probate and mental health cases.

1. Analysis

The issues addressed by the committee do not impact the availability of case records at a
courthouse. This accessibility is already governed by many statutes and rules that go well
beyond Rule 123. Instead, the issues addressed by the committee are generally confined to

weighing the public interest served by making case information readily available online versus
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the personal privacy interest that should be protected by not posting certain case records in
family law, probate, and mental health cases online. Rule 123 has long acknowledged the need
to balance the competing interests of the public’s right to access case records with the privacy
rights of the individuals identified in those records. Specifically, Rule 123 provides, “the records
in all courts . . . are presumed to be open. However ... public access to some court records may
be restricted” for reasons of privacy, confidentiality, or in the state’s best interests.

The question of balancing the interests of the public’s right to know and individual
privacy interests dominated the committee’s deliberations. At the first meeting, the committee
heard from a state representative who provided a real-life example of why records that are
“public” at the courthouse should not be “published” online and available for all to see. The
representative relayed a story of a constituent who was appalled to learn that very private details
of the mental and physical health of a 13-year-old girl were published online as part of a minute
entry order awarding custody in a dissolution case. It is important to understand that in a
contested custody case, state law requires the court to “make specific findings on the record and
the reasons for which the decision is in the best interests of the child.” The committee recognized
the impact that online access in this situation could have on this child’s relationship with
schoolmates, family, friends, and even potential future employers. This example of why certain
public records should not be published online helped guide a great deal of the committee’s
discussion and its recommendations.

In carrying out its work, the committee reviewed state and federal statutes and court rules
that govern access to court records, family law and protective orders, probate law, and mental
health law. The committee also considered current practices throughout the state for preparing,

publishing, and distributing minute entries and in posting party names, case number, judicial



assignment, attorney names, and dockets online in probate and mental health cases.

The attached Appendix primarily addresses the issue presented to the committee during
its first meeting: family law minute entries. The existing provisions of Rule 123 are being
revised to clarify those minute entries that may and may not be made available online. In
summary, minute entries prepared for hearings conducted in open court may be published online;
minute entries prepared for matters taken under advisement may not be published online. No
revisions to Rule 125 are proposed. This clarification to Rule 123 eliminates the need for any
revision to Rule 125.

After much discussion, the committee decided no changes to Rule 123 were needed
regarding access to probate and mental health cases. Although some committee members raised
concerns about protecting the privacy of individuals who are the subject of a guardianship or
mental health case, the majority believed publishing the minimal data elements of party name,
case number, judicial assignment, and attorney name, as currently permitted under Rule 123, is
important to allow interested persons who are not parties to the case to monitor specific cases.

The specific recommendations of the committee are set forth more fully below.

V. Proposed Amendments

123(g)(1)(C)(i): This proposed revision clarifies that general public, registered user
access may be expanded beyond those persons who hold an Arizona driver license. It will allow
access to the identified records by individuals outside of Arizona who register following
protocols to be established as part of the electronic documents access project currently under way
and set forth in ACJA § 1-604.

123(g)(1)(D)(i): By removing three words, this proposed revision eliminates the

confusion caused by use of the term “closed,” which, in Rule 123, is equivalent by definition to



the term “confidential.” This proposed revision further eliminates the misstatement that suggests
that juvenile delinquency, mental health, probate, and criminal cases in which a juvenile is
alleged to be a victim are confidential cases. In fact, certain elements of these cases are
sometimes confidential, while other elements are not.

123(g)(1)(D)(ii): This proposed revision breaks out the list of items constituting “case
information” from the main rule, improving readability. In addition, it closely mirrors language
in federal statute that restricts the Internet publication of certain protective order case
information to safeguard the identity and location of protected persons.

123(g)(1)(D)(iii):  This proposed revision separates family law minute entries and
rulings, decisions, or orders — both temporary and final — from case information. It also breaks
out the list of items constituting “case information” from the main rule, improving readability,
and reduces the list to those items that are applicable to family law cases. Finally, it includes
language from federal statute restricting Internet publication of certain information about
protective order cases for the safety of the protected person.

V. Public Comment Period

The court community, the public, the media, and other users of court records all have a
great interest in Rule 123. Additionally, multiple changes have been made to this complex rule as
recently as January 1, 2013, with an approved pending rule change effective September 1, 2013.
Therefore, Petitioner requests the petition be circulated for public comment on a modified

schedule as follows:

April 1 Initial comments to the petition due.
May 8 The committee may modify the rule petition by filing an amended petition.
June 5 Second round of comments to any amended petition due.



July 3 The committee’s reply to comments due.
VI.  Conclusion
For the foregoing reasons, the undersigned respectfully petitions this Court to amend

Rule 123, Rules of the Supreme Court of Arizona as set forth in Appendix A.

RESPECTFULLY SUBMITTED this 8" day of January, 2013.

By

Mike Baumstark, Chair



APPENDIX A

Rules of the Supreme Court of Arizona®
Rule 123. Access to the Judicial Records of the State of Arizona?

(@) — (f) [No change]
(g) Remote Electronic Access to Case Records.
(1) A court may provide remote electronic access to case records as follows:
(A) - (B) [No change]
(C) General Public, Registered Users.
(i) Members of the public w

Hicense may be provided remote electronlc access—upen—mgsteﬁng—and—pawng—any
established-fee-pursuant to ACJA 8 1-604; to all of the following categories of case records

unless sealed or otherwise made confidential by rule or law:

(@) — (d) [No change]
(if) [No change]

(D) General Public, Non-Registered Users. Unless otherwise provided by rule or law,
members of the public may be provided remote electronic access, without registering, to:

(i) the following data elements in elosed—cases—including juvenile delinquency, mental
health, probate, and criminal cases in which a defendant is charged with an offense listed in

A.R.S. Title 13, chapters 14, 32, 35 or 35.1 or in which the victim was a juvenile at the time
of the offense as provided in paragraph (g)(1)(C)(ii)(h) above:

* party names,

* case number,

* judicial assignment, and

« attorney names

(if) except as provided in paragraph (g)(1)(C)(ii)(h) above, individual case information

! Revisions to Rule 123 that become effective on September 1, 2013, pursuant to R-12-0004 have been incorporated
into the text set forth in Appendix A.
2 Additions to text are indicated by underscoring; deletions by strikethrough.
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extracted from a case management system in all civil, criminal, and civil traffic cases
identified in paragraphs (g)(1)(C)(i)(a) through (d)—andfamilytaw—cases—including. Case
information includes a list of documents filed, events, dates, calendars, party names, month
and year of birth, residential city, state and zip code, case number, judicial assignment,
attorneys, charges filed or claims made, interim rulings, and case outcomes, including
sentence, fines, payment history, minute entries, and notices. Case information does not
include any information regarding the registration, filing of a petition for, or issuance of an
order of protection or an injunction against harassment, if such publication would be likely to
reveal to the general public the identity or location of the party protected under such order.

(1) _Case information may be provided for family law matters, with minute entries limited
only to those issued during hearings conducted in open court or in chambers when one or
more parties or their counsel are present. For purposes of this subsection, case information
includes a list of documents filed, events, dates, calendars, party names, month and year of
birth, residential city, state and zip code, case number, judicial assignment, attorneys, eharges
filed or claims made, interim rulings, and case outcomes, including sentence, fines, payment
history, minute entries, and notices. Case information does not include any information
regarding the registration, filing of a petition for, or issuance of an order of protection or an
injunction against harassment, if such publication would be likely to reveal to the general
public the identity or location of the party protected under such order.

¢H#b-(iv) court of appeals and supreme court opinions and decisions in all case types, except
that any appendix in criminal cases in which a defendant is charged with any offense listed in
A.R.S. Title 13, chapters 14, 32, 35 or 35.1 or in which the victim was a juvenile at the time
of the offense as provided in paragraph (g)(1)(c)(ii)(h) above, shall not be provided by
remote electronic access.

(2) - (8) [No change]

(h)-(J) [No change]

[2013] COURT COMMENT TO PARAGRAPH (G)(1)(d)(3)

Courts and clerks of court should clearly and prominently display a cautionary note on their
document access website advising users that not all documents in a case might be posted to the
website and that additional or subsequent documents or orders may be available from the court
or clerk of court.




SUPREME COURT OF ARIZONA

In the Matter of ) Arizona Supreme Court
) Nos. R-13-0002
OPENING OF RULE 28 PETITIONS )] R-13-0012
FOR COMMENT ) R-13-0013
) R-13-0017
)
) FILED 01/15/2013

ORDER

Petitions having been filed in the above captioned cases
pursuant to Rule 28(A), Rules of The Supreme Court, asking for
modified comment periods, upon consideration,

IT IS ORDERED that the petitions shall be opened for public
comment pursuant to Rule 28(C), Rules of the Supreme Court, as
follows:

April 1, 2013: Comments to the petition are due
May 8, 2013: Petitioner may file an amended petition

June 5, 2013: Comments to the amended petition are due

July 3, 2013: Petitioner may reply to comments to its
amended petition

The petitions may be viewed by going to:
http://www.azcourts.gov/ and clicking on "Rules Forum™ in the drop
down menu under "AZ Supreme Court.”™ Under the heading "Rules Links,"
click on "View or File Rule Change Petitions and Comments."

Comments may be posted electronically by going to:
http://www.azcourts.gov/ and clicking on "Rules Forum™ in the drop
down menu under ""AZ Supreme Court.' For iInstructions on how to file

a comment, click on "Court Rules Forum FAQ"™ and then "How do I file a



Arizona Supreme Court
Page 2 of 3
comment on a Rule 28 petition."

Alternatively, comments may be submitted by filing an original
and one (1) paper copy and one (1) copy of the written comments and
supporting documents in Microsoft Word format on a CD, disk or other
compatible electronic medium with the Clerk of the Supreme Court,
1501 West Washington St., Room 402, Phoenix, AZ 85007 in an envelope
marked "Rule Comment'.

Any person filing a comment shall send a copy thereof to
Petitioner.

DATED this day of January, 2013.

SCOTT BALES
Duty Justice
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TO:
Michael Baumstark



Summary: Comments to R-13-0002

Received from

Paragraph

Comment

Committee on the Impact of
Domestic Violence and the
Courts (CIDVC)

General comment

CIDVC supports the petition in its entirety.

Arizona Association of Superior
Court Clerks (AASCC)

SCR 123(g)(1)(D)(i)

AASCC supports the petition but has offered a
new proposal to allow the posting of the docket in
criminal cases in which a defendant is charged
with an offense listed in A.R.S. Title 13, chapters
14, 32, 35 or 35.1 or in which the victim was a
juvenile at the time of the offense.

NOTE: The Supreme Court, in considering R-12-
0004, filed by the Commission on Victims in the
Courts (COVIC), entered an order effective
September 1, 2013, which provides that only four
data elements may be posted in criminal cases in
which a defendant is charged with an offense listed
in A.R.S. Title 13, chapters 14, 32, 35 or 35.1 or in
which the victim was a juvenile at the time of the
offense. The four data elements do not include the
docket.

State Bar of Arizona

SCR 123(g)(1)(D)(iii)

The State Bar requests an amendment that would
allow licensed Arizona attorneys to have access to
family law minute entries that would otherwise be
unavailable to the public (those issued outside of
open court hearings).

NOTE: This issue has not been raised previously
by the State Bar, despite that 14 of the 15 counties
(Maricopa County being the exception) have never
posted under-advisement rulings online.
Furthermore, Rule 123 already allows courts to
provide online access to all documents in the
attorney’s own cases.




Hon. Wendy Million
Tucson City Court
103 E. Alameda Street
Tucson, AZ 85701
(520) 791-3260

IN THE SUPREME COURT
STATE OF ARIZONA

In the Matter of:
Supreme Court No. R-13-0002

Comment to Petition to Amend
Rule 123, Rules of the Supreme Court

)
)
Petition to Amend Rule 123, )
Rules of the Supreme Court )

)

The Committee on the Impact of Domestic Violence and the Courts (CIDVC), by a
majority vote, has authorized the undersigned, the Honorable Wendy Million, a CIDVC member,
to file this comment to Petition No. R-13-0002 on the committee’s behalf. Judge Million is
acting in the absence of the Honorable Emmet Ronan, CIDVC chair, who is on medical leave.

CIDVC supports the petition of the Advisory Committee on Supreme Court Rules 123
and 125 to amend Rule 123, Rules of the Supreme Court, to identify those minute entries and
orders that can be published online and those that can be made available only at a courthouse.

Federal law, at 18 U.S.C. § 2265(d)(3), prohibits a state, Indian tribe, or territory from
making publicly available on the Internet “any information regarding the registration, filing of a
petition for, or issuance of a protection order ... if such publication would be likely to publicly
reveal the identity or location of the party protected under such order.”

The proposed modification to Rule 123 makes it clear that case information that is made
available to the general public by remote electronic access excludes protective order information

in civil, criminal, and family law cases. Adoption of the proposed rule change will ensure that, in



these case types, information about the registration, filing of a petition for, or issuance of an
order of protection or an injunction against harassment will not be publicly available on the
Internet.

For the reasons stated above, CIDVC respectfully requests the Court to adopt Petition
No. R-13-0002.

Respectfully submitted this 20th day of March, 2013.

Hon. Wendy Million
City Magistrate
Tucson City Court

cc. Mike Baumstark, Chair
Advisory Committee on Supreme Court Rules 123 and 125



Hon. Deborah Young, President

Arizona Association of Superior Court Clerks
200 N. San Francisco

Flagstaff, Arizona 86001

928-679-7600

nasha@COSC.maricopa.gov

IN THE ARIZONA SUPREME COURT

In the Matter of Supreme Court No. R-13-0002

PETITION TO AMEND ARIZONA
SUPREME COURT RULE 123

COMMENT TO PROPOSED
RULE RELATED TO COURT
INFORMATION AVAILABLE
ONLINE

N N N N N N

The Arizona Association of Superior Court Clerks (AASCC) submits the
following comments to the petition to amend Rule 123 of the Arizona Rules of the
Supreme Court.

The Clerks of the Superior Court limit their comments to the ability to post the
docket of events, or register of actions, on the internet (“docket online”). A rule
restricting the docket online to party names, case number, judicial assignment, and
attorney names was included in petition R-12-0017, which this Court continued, and also
appears in the above petition. In this petition (R-13-0002), the rule cite is 123(g)(1)(D)(i)
and it prohibits the Clerks from posting the complete docket online in cases where the
defendant is charged with an offense listed in Arizona Revised Statutes Title 13, chapters
14, 32, 35, or 35.1 and in cases where the victim was a juvenile at the time of any
offense.

The Clerks support victims’ rights and privacy as well as a victim and the public’s

right to be informed in public matters. In balancing a victim’s right to privacy with a
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victim’s interest in knowing the status of their case, the Clerks assert that the greater
benefit is in allowing the entire docket in these cases to remain accessible online. The
case docket reflects the date a pleading was filed and the title of the document. Basic
descriptive information may be entered on the docket as well, such as “settlement
conference,” “review hearing,” “trial,” and other hearing and event information. The
docket contains textual data in chronological order and contains no images of documents.

Victims often live far from the courthouse where their case is being heard. While
victims have an interest in following their case, it may not be practical or convenient to
travel to where the records are kept or to call the courthouse for basic information, such
as the title of the most recently-filed documents or whether an appeal was filed. Keeping
the docket online allows victims and the public to stay informed about the basic progress
of cases. Supreme Court Rule 123(g)(1)(D)(iv) has a similar prohibition on the court of
appeals and supreme court from posting the case appendix online. The same logic of
following the progress of a case online applies to that rule section. While the AASCC
supports having the docket online in Superior Court, it raises the issue of the case
appendix for the court of appeals and supreme court but does not take a position on the
rule’s treatment of their register of actions.

The Clerks are unaware of any occurrence where a victim’s name appeared on the
docket online. A victim’s name could conceivably be included in the title of a pleading or
otherwise captured in a case note that could appear in the text-based docket online.
However, this has not occurred in Arizona that the Clerks can recall.

Victim information that is kept for purposes of restitution does not appear in the

docket online. The docket online may contain a general entry titled “Restitution
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Disbursed,” or “Victim Impact Statement,” but the victims’ names are not included in
those entries. Victim names do not appear in the docket online as parties to a case, even
when represented by counsel. In the rare event that a victim would file a document in a
case, the docket online would refer to the item as being filed by “Victim,” “Other,”
“Interested Party,” or “Court,” depending on the case management system. Filters are in
place between the 13 counties that use the AJACS case management system to link to the
Supreme Court’s Public Access website as their docket online in criminal cases. As a
result, there is no opportunity for the victim’s true name to appear on the docket online.

For the reasons stated above, the Arizona Association of Superior Court Clerks
supports the petition and recommends adopting the modifications contained below in
Appendix A.

Note that recommendations for new text in the appendix below are indicated by

ALL CAPS and deletion of language is indicated by strikethrough.

DATED this 28" day of March, 2013.

___Is/_Deborah Young
Hon. Deborah Young, President
Arizona Association of Superior Court Clerks

A copy of this comment has been delivered this
28" day of March, 2013, to:

Mike Baumstark, Chair

Advisory Committee on Supreme Court Rules 123 and 125
Administrative Office of the Courts

1501 W. Washington

Phoenix, AZ 85007

Via electronic filing of comment
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APPENDIX A
RULES OF THE SUPREME COURT
RULE 123. ACCESS TO THE JUDICIAL RECORDS OF THE STATE OF ARIZONA
(@) — (f) [No change]
(g) Remote Electronic Access to Case Records.
(1) A court may provide remote electronic access to case records as follows:
(A) - (C) [No change]
(D) General Public, Non-Registered Users. Unless otherwise provided by rule or law,
members of the public may be provided remote electronic access, without registering,
to:

(i) the following data elements in elesed-cases—+taeluding juvenile delinquency,

mental health, AND probate CASES;and-criminal-cases-which-a-defendantis

« party names,

* case number,
* judicial assignment, and

« attorney names
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John A. Furlong, Bar No. 018356
General Counsel

STATE BAR OF ARIZONA
4201 North 24™ Street, Suite 100
Phoenix, AZ 85016-6266
Telephone: (602) 252-4804
John.Furlong@staff.azbar.org

IN THE SUPREME COURT
STATE OF ARIZONA

PETITION TO AMEND RULE 123, Supreme Court No. R-13-0002
RULES OF THE SUPREME COURT '

Comment of the State Bar of
Arizona on Petition to Amend
Rule 123, Rules of the Supreme
Court

The Advisory Committee of the Administrative Office of the Courts has
petitioned this court to amend Rule 123(g), Rules of the Arizona Supreme Court, In
relevant part, the amendment to Rule 123(g)(1)(D)(iii) would deny online access to
family court minute entries, including temporary orders and final judgments, by
separating them from ‘case information.” As a consequence, any member of the
public seeking this information would have to travel to a Superiof court or public
records facility, and download the information from an onsite terminal.

The Family Practice and Procedure Committee, debated this measure at its
monthly meeting on January 16, 2013, and reached a consensus on two independent
concerns. First, the State of Arizona has a proud history of transparehcy m its civil
justice systems. Public access builds public confidence, educates our citizenr.y, and
informs an electorate entitled to hold the judiciary accountable for its rulings.

Because our society increasingly depends on technology to acquire data and
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communicate, a measure that flatly eliminates online access to substantive family
court orders defeats all of these worthy public goals.

Second, excessive online secrecy thwarts recent efforts by the State Bar to
improve the public’s access to justice because it hinders the ability of attorneys to
evaluate a prospective client and provide informed advice, such as when the
candidate secks post-decree relief in a case possessed of an extensive litigation
history. This is especially true of nonprofit legal aid organizations that field
thousands of requests for assistance each year from Arizona’s low-income
population, and depend on electronic data to assess the merit of an applicant’s claims.

The FPPC recognizes the strong, compéting privacy interest of children that
motivates this petition. For this reason, it advocates an amendment that would
exempt licensed Arizona attorneys from the proposed online ban, except for case-

related materials specifically sealed by court order

RESPECTFULLY SUBMITTED this / day of f‘%, . 2013.

A. Furlong, Esq.
\/E?eneral Counsel

Electronic copy filed with the
Clerk 0 the Supr @f; Court of Arizena

this ( day of , 220(3 .

By: /&LQ\/-QMA. Cl \:ftmg(bm
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