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S N OW Judge

11 Def endant Al fredo M randa- Cabrera appeal ed hi s
convi ctions and sentences for one count of reckless second-degree
murder, a class one felony and dangerous crinme agai nst children,
and one count of endangernent, a class six felony. In a nmenorandum
decision, we affirnmed the convictions and the sentence for the

endanger nent of f ense but vacat ed t he sent enci nhg enhancenent i nposed



pursuant to the dangerous crines agai nst children statute, Arizona
Revi sed Statutes (“A R S.”) section 13-604.01 (2001). Qur Suprene
Court vacated our decision and remanded this case for
reconsideration in light of its opinion in State v. Sepahi, 206
Ariz. 321, 78 P.3d 732 (2003) (Sepahi I1). This is our opinion on
reconsi derati on.
FACTS AND PROCEDURAL HI STORY

12 W view the evidence in the light nost favorable to

uphol ding the jury verdicts. State v. Farley, 199 Ariz. 542, 543,
1 3, 19 P.3d 1258, 1259 (App. 2001). I n August 2000, M randa-
Cabrera agreed to guide M. and Ms. Saldivar and their thirteen-
year-old son Jonathan on foot across the desert into the United
States from San Luis, Mexico. Mranda-Cabrera told M. Saldivar
that he reqgqularly helped people illegally cross the border for
paynment and that he could deliver the famly to the United States
safely. Mranda-Cabrera’ s fee for guiding the Sal di vars across the
border was $1500 per person, payable after the famly arrived in
the United States.

13 The Saldivars lived in southern Mxico and were
unfam liar with desert climtes, a fact known by M randa- Cabrera.
In the area where the border crossing was to take place, the
daytinme high in August ranged between 103 and 107 degrees
Fahrenheit, and the soil tenperature four inches bel owthe surface

reached as high as 118 degrees.



14 The Sal di vars were caught by United States Border Patrol
agents during their first attenpt to enter the United States with
M randa- Cabrera as their guide. The agents returned the group to
Mexi co.

15 The group set out again after sunset two days | ater after
M randa- Cabrera prom sed that they woul d not have to wal k as far on
this crossing. After the entire group walked for “a good
di stance,” Mranda-Cabrera pointed to a small nountain and told
the Saldivar famly to go there and wait for himwhile he scouted
the area for Border Patrol agents. Mranda-Cabrera told the famly
to whistle for him periodically so he could find them in the
dar kness.

6 After whistling for two hours with no sight of M randa-
Cabrera, the Sal divars feared they had been abandoned. They wal ked
toward a light in the distance for help, l|eaving nost of their
heavy water containers behind. By the tine they got to the source
of the light, they discovered it to be a fenced, unmanned power
station. The famly was lost and could find no relief fromthe
sun; they were out of water, and their physical condition was
rapidly deteriorating.

M7 That evening, a Border Patrol agent found M. and Ms.
Sal di var. M. Saldivar was ill but conscious. Ms. Saldivar’s
condition was very critical; she survived but wth permanent

physical injuries. The Saldivars’ son, Jonat han, however, had gone



off on his own in search of water and was found dead a short
di stance away. He had died from dehydrati on and heat exhausti on.
18 M randa- Cabrera was charged wi t h second degr ee- nurder for
Jonat han’ s death and two counts of endangernent, one each as to M.
and Ms. Saldivar. The charge included the allegation that the
second degree nurder of Jonathan was a dangerous crinme against a
child pursuant to AR S. 8§ 13-604.01. The State chose to dismss
t he endangernent count involving M. Saldivar before trial.

19 M randa- Cabrera testified at trial that he nerely all owed
the Saldivars to travel wth him as he nade his way across the
border. He denied he charged the famly for his guiding services.
He also testified that he returned for the famly, but concl uded
they had returned to Mexi co when he could not | ocate them He took
no steps to ensure they had not becone lost in the desert. Two
Border Patrol agents testified that the area in which the Sal divars
had been wal ki ng had no | andmar ks and t hat even peopl e who knew t he
area could easily becone disoriented and | ose their way.

7110 The jury found M randa-Cabrera guilty as charged on both
counts. On the verdict formpertaining to the second-degree nurder
charge, the jury nmade a specific finding that Jonathan was a child
younger than the age of fifteen.

111 The presunptive sentence for second-degree nurder that is
a dangerous crinme against a child is twenty years. A RS. 8§ 13-

604.01(C) (An adult “who stands convicted of a dangerous crine



against children in the first degree involving . . . second degree
murder of a child who is twelve, thirteen or fourteen years of age
shall be sentenced to a presunptive termof inprisonnent for
twenty years.”).! In inposing the nmtigated sentence of seventeen
years, the trial court found and wei ghed three aggravating factors
and three mtigating factors. The aggravating factors were: (1)
pecuniary gain, (2) nental and physical anguish suffered by the
victim and (3) nental anguish of the famly. The mtigating
factors were: (1) the crinme was reckless rather than intentional,
(2) no prior convictions, and (3) the need for consistency with
sentencing in other cases of a simlar nature. The court found
that the mtigating factors outwei ghed the aggravating factors and
sentenced Mranda-Cabrera to a mtigated sentence rather than the
presunptive sentence. Mranda-Cabrera tinely appeal ed.
112 After we affirned both convictions and the sentence for
endanger nent, but before our reconsi deration of sentencing in |ight
of Sepahi 11, the United States Suprene Court decided Bl akely v.
Washi ngton, 124 S. C. 2531, 2543 (2004). W thus al so consider

the argunents raised by the parties concerning Bl akely. However,

! A finding that second-degree nurder was a dangerous cri ne
agai nst children enhances the sentencing range. “Aggravating a
sentence . . . differs fromenhancing a sentence . . . . Sentence

enhancenment raises the perm ssible range of punishment, while
aggravation elevates a sentence within the previously defined
range.” State v. Lara, 170 Ariz. 203, 206 n.2, 823 P.2d 70, 73 n.2
(App. 1990), vacated on other grounds by 171 Ariz. 282, 830 P.2d
803 (Ariz. 1992).



because neither Sepahi |1 nor Blakely affects any of the analysis
in that part of our nenorandum decision in which we affirned
M randa- Cabrera’s convictions, his convictions are affirned for the
reasons stated in that decision. Thi s opinion concerns issues
pertaining only to the sentencing of M randa- Cabrera.
ANALYSI S
A. Applicability of ARS. § 13-604.01

113 M randa- Cabrera contends that the trial court erred by
ruling that the reckl ess second-degree nurder of thirteen-year-old
Jonathan was a “dangerous crine against children” wthin the
meaning of AR S. § 13-604.01. He contends that because Sepahi |1
did not explicitly overrule other cases that construed the statute
to require that the crinme be focused on a child as a child, there
was i nsufficient focus on Jonathan here. W reject that argunent.
114 State v. WIllians was the first case interpreting the
“dangerous crinmes against children” statute. 175 Ariz. 98, 854
P.2d 131 (1993). The defendant in that case was charged with
reckl ess aggravated assault after driving his vehicle into the back
of anot her vehicle, thereby injuring a child. 1d. at 99, 854 P.2d
at 132. *“Aggravated assault” was one of the crinmes listed in § 13-
604. 01(K) (1) (2001) as being a “dangerous crinme against children.”?

Id. at 100, 854 P.2d at 133. The Suprene Court in WIlIlians held

2 Under the current version of the statute, the included
crimes are enunerated in § 13-604.01(L) (1) (Supp. 2003).
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that the legislature did not intend that 8 13-604.01 apply to a
case in which the assaulted child was “the uni ntended and unknown
victim of someone’s generalized unfocused conduct.” Id. at 101,
854 P.2d at 134. It rejected the contention that “commtting an
of fense *against’ a child within the neaning of 8 13-604.01 [was]
the sane as commtting an offense, the victimof which happens to
be a child.” Id. at 103, 854 P.2d at 136. It concl uded that
“[b] ecause a ‘dangerous crinme against children’ is defined as one
‘commtted against a mnor under fifteen years of age,’ the
def endant’ s conduct nust be focused on, directed agai nst, ained at,
or target a victimunder the age of fifteen.” 1d. It also stated
that, under the statute, “a crinme against a child is a crinme
against a child as a child or in the capacity of a child.” I1d. at
101, 854 P.2d at 134 (enphasis added). It further held that it was
the legislature’s intent in enacting the statute “to punish

severely those who prey upon children as opposed to those whose

actions only fortuitously affect a child.” Id. at 103, 854 P.2d at
136.
115 In State v. Jansing, we reached the sanme result in a fact

situation that differed only because “the victim of defendant’s
aggravated assault was a passenger in her own car,” and she,
therefore, “knew that he was present and under fifteen.” 186 Ari z.
63, 70, 918 P.2d 1081, 1088 (App. 1996), overrul ed on ot her grounds

by State v. Bass, 198 Ariz. 571, 576, T 13, 12 P.3d 796, 801



(2000). Inrejecting the State’s contention that a dangerous crine
agai nst children had been commtted, we recognized that such a
crime requires that the “defendant’s conduct nust be focused on,
directed against, ained at, or target a victim under the age of

fifteen” and that the defendant nust “prey specifically upon

children.” 1d. (quoting WIllianms, 175 Ariz. at 102-03, 854 P.2d at
135- 36).
116 In State v. Samano, we once agai n addressed § 13-604. 01,

finding that, for the section to apply, a defendant nust “prey][]
upon or target[] a child for the conm ssion of a crine at least in
part because the childis a child.” 198 Ariz. 506, 510 n. 3, { 13,
11 P.3d 1045, 1049 n.3 (App. 2000). The defendant in Samano had
ordered a mother to hold her child while the defendant was
burgl ari zi ng her residence, resultingin the defendant’s conviction
for kidnapping. Id. at 508, § 3, 11 P.3d at 1047. Finding § 13-
604.01 to be inapplicable in that case, we enphasized that “the
el enent of preying on a child [was] conspicuously absent,” id. at
510-11, § 17, 11 P.3d at 1049-50, and that there was no show ng
that the defendant had “focus[ed] on or target[ed] a child as a
child.” 1d. at 511, f 18, 11 P.3d at 1050.

117 In State v. Sepahi, 204 Ariz. 185, 190, f 15, 61 P.3d
479, 484 (App. 2003), a panel from Division Two of this court
followed WIlians and Sanano, holding § 13-604.01 to be

i napplicable in a case in which a defendant intentionally shot a



child who was under the age of fifteen years. |In Sepahi, although
t he defendant “targeted” the victimin the sense of “intending” to
assault her, there was no evidence that the defendant *“prey[ed]
upon or focus[ed] on or target[ed the victim as a child,” id. at
189, 1 14, 61 P.3d at 483 (quoting Samano, 198 Ariz. at 511, § 18,
11 P.3d at 1050), or that the defendant was “peculiarly dangerous
to children” or otherw se “pose[d] a direct and continuing threat
to the children of Arizona.” |Id. (quoting WIllianms, 175 Ariz. at
102-03, 854 P.2d at 135-36).

118 Qur Suprene Court granted the State’s petition for review
in Sepahi toclarify its holdingin WIllians and its interpretation
of the targeting requirenent of 8§ 13-604.01. Sepahi I, 206 Ariz.
at 323, 1 13, 78 P.3d at 734. The court vacated the decision of
this court and noted the difficulty of reconciling “the notion that
8§ 13-604.01 requires that the defendant pose ‘a direct and
continuing threat tochildren’” with the clear statement in Wl lians
that the defendant need not know the age of the victim” 1d. at
324, ¢ 17, 78 P.3d at 735 (citing WIllianms, 175 Ariz. at 102-03,
854 P.2d at 135-36). Thus, the court stated that Wllians clearly
i ndi cates that the sentencing provisions of 8§ 13-604.01 can apply
to a defendant whose intention it is to “direct his crimnal
conduct only at adults . . . when his victimturns out to be a
child, even if the defendant quite reasonably believed to the

contrary at the tine the crinme was conmtted.” I d. The court



reasoned that for the statute to apply, “the victimnust [only] be
t he person against whomthe crine is directed,” and no requirenent
exi sts that the accused “nust know the person is under fifteen.”
ld. (quoting WIllians, 175 Ariz. at 103, 854 P.2d at 136).

119 The court further explained that the “child qua child”
| anguage of WIllians does not inpose any requirenent beyond
targeting the victim Id. at § 18. The purpose of the |anguage
was to explain that “the statute requires such targeting, and not
sinply that the victimbe a child.” I1d. The court concluded by
reaffirming its holding in Wllians that the State can only prove
that a defendant commtted a dangerous crinme against a child by
provi ng the defendant commtted a crinme enunerated by the statute
that “focused on, [was] directed against, ained at, or target[ed]
a victimunder the age of fifteen.” 1d. at § 19 (quoting WIIi ans,
175 Ariz. at 103, 854 P.2d at 136). Although the suprene court did
not discuss Jansing and Samano in Sepahi |1, we read the
clarification provided in that opinion as substantially rejecting
the rational e on which Jansi ng and Sanano were based.

120 M randa- Cabrera argues in his supplenental brief that
this court is collaterally estopped fromdisturbing its previous
findings in this matter on renmand. W disagree with his
characterization of our previous decision. Qur previous decision
in this nmatter was not a factual finding. Rather, it was the

application of the legal standard in WIllians that the child be

10



targeted qua child. In our previous decision, we found that 8§ 13-
604.01 did not apply to Mranda-Cabrera because he did not
differentiate between Jonathan, as a child, and M. and Ms.
Sal di var when he abandoned the famly in the desert. In Sepahi 11,
however, our Suprenme Court nade it clear that the “child qua child”
| anguage of WIllians only requires the defendant to have directed
his conduct toward a victim who happens to be under the age of

fifteen for 8 13-604.01 to apply. 206 Ariz. at 324, § 18, 78 P.3d

at 735. In light of that clarification, the Court vacated our
previous decision in this nmatter and remanded it for
reconsi derati on. This court reviews questions of |aw de novo

State v. Malvern, 192 Ariz. 154, 155, T 2, 962 P.2d 228, 229 (App.

1998). Thus, we are not estopped from applying the standard as

clarified.
121 M randa- Cabrera further argues that this case is
di stingui shabl e from Sepahi 1l because he did not intend Jonathan’s

deat h. Thus, he reasons that Jonathan could not have been the
target, aim or focus of his reckless behavior as required by § 13-
604. 01.

122 In determning whether a child victimis a target of
crim nal behavior, however, the relevant inquiry is not answered by
“the cul pable nental state required for the comm ssion of the
offense.” WIllians, 175 Ariz. at 102, 854 P.2d at 135. As the

WIllians court observed, the dangerous crines against children

11



statute specifically includes second-degree nurder and ot her cri nmes
that can be commtted with a reckless nmental state as crines that
m ght qualify as dangerous crines against children. 1d. at 101,
854 P.2d at 134. The court explained by way of exanple that, if a
per son harassed a school bus and thereby recklessly injured a child
passenger, he or she would have sufficient focus to satisfy the
requirenents of 8 13-604.01. I1d. Alternatively, if a person was
driving recklessly, endangering the general public, and just
happened to crash into a school bus resulting in an injured child,
his or her focus woul d not satisfy the statute’s requirenents. |d.
As this exanple illustrates, recklessness can either be focused or
unf ocused. Here, Mranda-Cabrera | eft Jonathan and his parents in
the desert. Thus his conduct was sufficiently focused on Jonat han
to enhance the sentence, even if the harmwas not intended.
123 M randa- Cabrera’s own testinony at trial establishes
t hese facts:

Q \What happened next?

A W began to walk but the officer that

al ready seen us, left for a certain distance

and stopped and turned the lights off and |

think he was thinking we were going to enter

again. . . . | did ask the famly to wait for

us about 5 mnutes. . . . Because from the

pl ace where we were, we could see clearly the

patrol car and we could see when it nobved

away, if it did. . . . So we left fromthere

and | asked themto wait there. . . . W were

close to an hour and a half, nmore or |ess.

Q \Were were you?

12



A | was away from them about 5 or 10
m nutes, nore or less, in the direction of
where the officer was.

Q Are you neaning that you were 5 or 10
m nutes in distance fromthen

A. Yes.

Q Wat happened once you were confident that
the patrolman | eft the area?

A. W thought maybe they had already | eft and
| returned to the point where the famly was
and, when | returned, | didn't find them

. . SO we spent about 10 m nutes | ooking
for them from 10 to 15 m nutes.

Q \What did your brother and your cousin do
once you couldn’t find the Sal divar fam|ly?

A. Since we didn’t find them | thought that
t hey had gone back and so | said, let’s walk
towards the town of Yuma so that immgration
would catch us and return us back. And
i mm gration caught us but not until next day.
M randa- Cabrera’s testinony on cross-exam nation was as foll ows:

Q You told your attorney you agreed to gui de
t hem across the border; is that right?

A.  Yes. Because | had already crossed once
before, that was the reason

Q You said you discussed with the Sal divar

famly three or four tines crossing them

across the border?

A.  Uh-huh. Yes.
124 More need not be established to determ ne that Jonat han
was a sufficient focus of Mranda-Cabrera s acts for purposes of

triggering the enhanced sentencing range of the statute. Thus,

Jonat han’s act constituted a dangerous crinme against children.
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B. Sentencing
125 On June 24, 2004, the United States Suprene Court
announced the rule that, except for prior convictions, “the
prosecutor [nust] prove to a jury all facts legally essential to
t he puni shnent.” Bl akely, 124 S. C. at 2543. The rmaxi mum
sentence a judge may i npose without violating Blakely is one based
solely on “the facts reflected in the jury verdict or admtted by
the defendant.” 1d. at 2537 (citing Ring v. Arizona, 536 U S. 584,
602 (2002)).® Mranda-Cabrera argues that the trial court violated
Bl akely in two different respects. First, it violated his Bl akely
rights by subjecting hi mto the enhanced sentencing range required
by t he dangerous crines against children act wi thout specific jury
findings justifying that exposure, and second in finding certain
aggravating factors in sentencing him to a mtigated sentence

wi thin that enhanced range.

3 This formul ation of therule was initially pronmulgated in
Apprendi v. New Jersey, 530 U S. 466, 490 (2000), in which the
Suprene Court struck a sentence enhancenent on an assault
conviction. The trial court inposed the sentence enhancenent when
it found, without a jury, a racial notive for the assault. Id. at
471. The defendant had entered a plea bargain but did testify at
his sentencing hearing after which the enhanced sentence was
i nposed. 1d. at 470. After pronulgating the rule that the maxi num
sentence the court could inpose nust be based on the facts
reflected on the jury verdict or admtted by the defendant,
however, the Court did not find that Apprendi admtted to a raci al
notive. 1d. at 490-97. Thus, it held the trial court could not
make the finding on its own consistent with the Sixth Amendnent.
| d.

14



126 As a prelimnary matter the State argues that M randa-
Cabrera, like the defendant in Sepahi 11, 206 Ariz. at 324, n.3,
T 19, 78 P.3d at 735 (citing State v. Jones, 185 Ariz. 471, 480,
917 P.2d 200, 209 (1996)), waived any claim he mght have to
resentenci ng pursuant to Apprendi, 530 U S. at 490, and Bl akely,
124 S. C. at 2543, by failing to raise it at the sentencing
hearing or in his opening brief. W note that Blakely, which
clarified the rule set forth in Apprendi, was not deci ded when our
Suprene Court rendered its decision in Sepahi Il. 124 S. C. at
2543. Decisions of the United States Suprene Court that create new
rules apply to all crimnal cases still pending on direct review.
Giffith v. Kentucky, 479 U S. 314, 328 (1987). Because M randa-
Cabrera’s case is still pending on direct review, we will consider
the application of the rule set forth in Blakely to the sentencing
in his case.

127 The question presented here then is: did the jury
verdict reflect, or did the defendant admt, facts sufficient to
justify his sentencing under the enhanced sentencing range for
dangerous crinmes agai nst children?

128 M randa- Cabrera was charged by information for the
second- degree nurder of Jonat han Sal di var. The i nformation further
specified that the crine was a class one felony in violation of
A.R S. 8§ 13-604.01, the dangerous crines against children statute.

Presumably as a result of this designation in the information, the

15



jury verdict finding Mranda-Cabrera guilty of second-degree nurder
al so explicitly found that Jonat han was under the age of fifteen.
However, M randa-Cabrera asserts that this finding alone is not
sufficient to determne that his crine was a dangerous crine
agai nst children. He asserts that before the judge can enhance his
sent enci ng range pursuant to 8 13-604.01, a jury, not a judge, nust
find, not only that Jonathan was | ess than the age of fifteen, but

al so that Mranda-Cabrera’s conduct was sufficiently directed at

Jonat han.
129 The St ate argues, however, that M randa-Cabrera admtted
these facts in his trial testinony. It is true that M randa-

Cabrera has never argued that his conduct was unfocused; he has
i nstead argued that he did not intend Jonathan’s death. The only
evidence offered at trial was that the Saldivar famly was the
focus of Mranda-Cabrera’ s crimnal conduct. As his own trial
t esti nony quot ed above denonstrates, M randa-Cabreratestifiedthat
he agreed to guide the Saldivar famly over the border, |led them
into the desert, left themthere, and left the area w thout them
W agree with the State that, in this case, “the facts

admtted by the defendant,” id. at 2537 (citing Ring, 536 U S. at
602), establish that Mranda-Cabrera s conduct was sufficiently
directed at Jonathan Saldivar to satisfy the “targeting”
requirenent for this offense to constitute a dangerous crine

agai nst children.

16



130 Even assum ng that the facts admtted by the defendant in
his testinony at trial are not sufficient to be facts “admtted by
t he defendant” for sentencing purposes, it was harmless error in
this circunstance for the judge to enhance M randa-Cabrera’ s range
of sentence wi thout a separate and specific finding that Mranda-
Cabrera directed his conduct at Jonat han. See Sepahi |1, 206 Ari z.
at 324 & n.2, 78 P.3d at 735 & n.3 (because there was no assertion
that the crimnal conduct was not focused on the child victim any
Apprendi error would be harm ess). Qur Suprene Court has hel d t hat
a violation of the Sixth Anmendnent’s jury requirenent with regard
to sentencing factors may constitute harmess error if no
reasonable jury would fail to find the factor’s exi stence beyond a
reasonabl e doubt. State v. Dann, 206 Ariz. 371, 374, § 14, 79 P.3d
58, 61 (2003). In light of this direction by our Suprene Court,
M randa- Cabrera’s own testinony that he |l ed Jonathan's famly into
the desert and left the area wi thout them makes the failure of the
jury to make such a finding harm ess. Thus, we decline to reverse
thetrial court’s determ nation sentenci ng M randa- Cabr era pur suant
to § 13-604. 01.

131 When sent enci ng M randa- Cabrera pursuant to the enhanced
range mandat ed by 8§ 13-604. 01, however, the judge found and wei ghed
three additional “aggravating” factors that were not found by a
jury. He balanced these aggravating factors against three

“mtigating” factors, determined that the mtigating factors

17



out wei ghed the aggravating factors, and inposed a mtigated
sentence of seventeen years in prison for the nurder of Jonathan.
This sentence was three years |ess than the presunptive sentence
aut hori zed under AR S. 8 13-604.01.

132 W need not remand for resentencing nerely because
M randa- Cabrera’s mitigated sentence m ght have been for a shorter
period had the trial court not set off aggravating factors agai nst
the mtigating factors in inposing the mtigated sentence. Because
the court’s consideration of the sentencing factors did not result
in the inposition of a sentence above that which the judge was
entitled to inpose based on “the facts reflected in the jury
verdict or admtted by the defendant,” the sentence inposed does
not violate the Sixth Anmendnent. Bl akely, 124 S. Q. at 2537
(citing Ring, 536 U S. at 602).

133 As Bl akel y expl ai ns, the Si xth Anendnent does not renobve
all discretion from the judge in sentencing. Id. at 2540. The
Si xth Amendnent is a reservation of a jury right, not alimtation
on judicial power. Id. Thus, the Sixth Anendnment vests in the
jury the right to nmake all the factual determ nations legally
essential to the puni shnent inposed. 1d. at 2543. Once a jury has
found all of the facts required for the court to inpose a
puni shment upon a defendant in a specific case, the judge is free

to consider any other factors, both aggravating and mtigating, in
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i mposing a | esser sentence. 1d. at 2537 (citing Ring, 536 U.S. at
602) .

134 For exanpl e, indeterm nate sentenci ng does not infringe
on the province of the jury in violation of the Sixth Amendnent
under Bl akely. 1d. at 2540. Although “indeterm nate [sentencing]
schenmes involve judicial fact finding, in that a judge (like a
parol e board) may inplicitly rule on those facts he deens i nportant
to the exercise of his sentencing discretion,” this exercise of
judicial discretion is “not at the expense of the jury’s
traditional function of finding the facts essential to |awful
i nposition of the penalty.” 1d. The traditional role of the jury
isto find the facts that pertain to “whether [a] defendant has a
legal right to a l|esser sentence — and that nakes all the
difference insofar as judicial inpingenent upon the traditiona
role of the jury is concerned.” 1d. Thus, whether the sentencing
schene is determ nate or indeterm nate, once the jury has found t he
facts necessary to inpose a sentence within a statutory range, a
j udge may consi der any additional sentencing factors in inposing a
| esser sentence than the statute authorizes.

135 Because M randa- Cabrera received a sentence in this case
that was | ess than the sentence the judge coul d have i nposed based
solely on the facts found by the jury and admtted by M randa-

Cabrera, the trial <court did not violate M randa-Cabrera’s
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constitutional rights pursuant to Blakely by finding additiona
aggravating factors in inposing a mtigated sentence.

CONCLUSI ON
136 For the reasons explained in this decision, we affirm

M randa- Cabrera’s sentence pursuant to A R S. 8§ 13-604. 01.

G Mirray Snow, Judge

CONCURRI NG

Ann A. Scott Tinmer, Presiding Judge

Susan A. Ehrlich, Judge
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