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11 Scott Aaron Kessler appeals fromthe trial court’s order
revoking his probation due to his violation of one of its terns.
He specifically challenges the constitutionality of the condition
t hat he have “no contact wth any child” as is i nposed upon parti -
ci pants in Yuma County’s Sex O f ender Supervision Program Finding
no nerit in his contentions, we affirm

FACTUAL AND PROCEDURAL HI STORY



12 Kessler was indicted in Septenber 1997 for sexual abuse
arising froman incident in which he rubbed the breasts of a thir-
teen-year-old girl. A fewnonths later, he pled guilty to aggra-
vated assault, a class 6 felony. The trial court suspended the
i nposition of sentence and pl aced Kessl er on supervi sed probation
for a period of 36 nonths.

13 A special condition of Kessler’s probation was that he
“[al]bide by all witten sex offender regulations of probation
i nposed by [his] probation officer,” including Regul ati on Nunber 1
of Yuma County’s “Special Regul ati ons of Probation for Sex O fend-

ers. Regul ation Number 1 in part provides that a probationer
“In]Jot initiate, establish, or maintain contact what soever with any
child (under the age of 18) nor attenpt to do so ... except under
ci rcunst ances approved in advance and in witing by the probation
officer.”

14 A docunent entitled “Definition of Ternms Regardi ng Con-
tact Wth Mnors” (“Definitions”) supplenents Regul ati on Nunber 1
by providing a nore detail ed explanation of the types of conduct
prohi bited by the regulation.! According to the Definitions, Regu-
| ati on Nunber 1 proscribes any formof direct, indirect or proxi-

mat e contact, whether in a public or non-public area, regardless

whet her the minor is known to the probationer, unless the proba-

A copy of the “Definition of Terns Regarding Contact Wth
M nors” is attached to this opinion as Appendi x A
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tioner is supervised or chaperoned. The Definitions further pro-
vi de detail ed explanations of the various types of “contact,” the
necessary qualifications of a “supervisor/chaperone” and exanpl es
of prohibited contact in public and non-public areas.

15 In early Septenber 1999, Kessler requested permni ssion
from his probation officer, Cathy Dryer, to attend a Labor Day
weekend church retreat in California. Kessler told Dryer that he
would be riding to California with a father and son, ages 51 and
31, and that he would be canping with these two nen during the
retreat. Dryer contacted the associate pastor of Kessler’s church
to explain the circunstances of Kessler’s probation and to deter-
m ne whether, in light of that information, the pastor was confort-
able with having Kessler attend the retreat. Dryer’s conversation
with the pastor left her with the inpression that the pastor woul d
be attending the retreat and that he would act as “sonewhat of a
chaperone” for Kessler.2 Accordingly, Dryer gave Kessler perms-
sion to attend the retreat “provided that he not be around chil -
dren.” She specifically instructed him that, if children were
present at the retreat, he was not to play with them sit with them
or speak with them

16 Wien Kessler returned fromthe retreat, he told Dryer

The pastor did not, however, neet the necessary quali-
fications for a chaperone in Yuma County’ s Sex O f ender Supervi sion
Program



that “everything went fine.” The next day, however, Dryer received
a tel ephone call fromthe pastor, who inforned her that he had not
attended the retreat and that he had |earned that Kessler had
driven to California with a married couple and their three m nor
children. The pastor also reported that, contrary to Kessler’s
claimthat he would be canping with a nan and his adult son, Kess-
ler had in fact shared a tent with a man and his thirteen-year-old
son. The pastor further advised Dryer that Kessler had been ob-
served during the retreat pushing children on a swing set outside
t he presence of other adults.

17 When confronted by Dryer, Kessler admtted the truth of
the pastor’s allegations. He also told her that, while on the
retreat, he had seen a group of approximately five children “wan-
dering around the public restrooni w thout adult supervision, that

he had decided to act as the children’s “protector,” supervising
them for approximately fifteen m nutes.

18 Kessler further admtted to Dryer that a young boy, who
was not affiliated with the church group, had approached hi m and
eventual |y asked himto neet his father. Agreeing, Kessler accom
pani ed the boy to the boy s canpsite, where the boy’'s father told
Kessler to stay away fromthat father’s children.

19 Relying on the information that she received from the

pastor and fromKessler, Dryer filed a petition to revoke Kessler’s



probation for a violation of Regulation Nunber 1. She al |l eged
that, during the Labor Day weekend retreat, Kessler had “initiated,
establ i shed, and nmintained contact with mnors.”3
110 At the hearing on the petition to revoke probation, Kess-
ler did not attenpt torefute the State’s all egations regarding his
contact with children during the retreat. Rather, he contested t he
petition on the basis that Regul ati on Nunber 1 and the Definitions
wer e unenforceabl e because they unjustly prohibited his “innocent
physi cal presence” anong mnors and thereby violated his constitu-
tional rights, including his right to the free exercise of his
religion. He argued in the alternative that any violation of the
terms of his probation during the Labor Day weekend fell under a
“good faith exception” because he had obtai ned his probation offi-
cer’s permssion to attend the retreat.
7111 The trial court found that Kessler had violated the terns
of his probation. It once again suspended the inposition of sen-
tence, placed Kessler on Intensive Probation and extended his
probati onary period by 55 days. Kessler appeal ed.

DI SCUSSI ON

112 Kessl er presents three argunents on appeal. First, he

3The Labor Day weekend retreat was not the first time that
Kessl er had run afoul of the ternms of his probation. One year ear-
lier, the trial court had nodified his probation to include ninety
days confinenment in the Yuma County Adult Detention Facility after
Dryer had observed Kessler at a Yunma park, past the hour of his
curfew, wearing a cowboy hat bearing the words “Sex Mchine.”
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contends t hat Regul ati on Nunber 1 and the Definitions are so broad-
ly witten as to necessarily prohibit him from engaging in con-
stitutionally protected activity, including the free exercise of
his religion and his freedom of association. Second, he argues
t hat Regul ati on Nunber 1 and the Definitions are “so overreaching”
in their scope that they necessarily result in selective enforce-
ment by the State. Third, he insists that it is fundanentally
unfair to conclude that he violated the terns of his probation
because his probation officer had granted himperm ssion to attend
the retreat. W reject each of these argunents.
A. Overbreadth

113 Relying primarily on this Court’s opinion in State v.
Martin, 171 Ariz. 159, 829 P.2d 349 (App. 1992), Kessler argues
that Regul ation Nunmber 1 and the Definitions are unenforceable
because they inproperly “regul ate or burden virtually every aspect
of a probationer’s conduct sinply because children nmay be present.”
He particularly contends that Regul ati on Nunber 1 and the Defini-
tions unnecessarily infringe upon his First Anmendnent rights of
freedom of religion and freedom of associ ati on.

114 In Martin, we addressed an individual’s claimthat the
State had presented insufficient evidence that he had violated a
termof his probation prohibiting hi mfromhaving any “contact with

chil dren under the age of eighteen years.” Martin, who was on pro-



bation for attenpted nolestation of a child, on one occasion had
been present with other adults in the sane house as two m nor
chil dren, but he had spent no tinme alone with the children, and t he
State presented “no evi dence of any physical or even verbal contact
by Martin with these children nor of any setting conducive to
i mproper behavior.” Id. at 160, 829 P.2d at 350. 1In holding that
the State had presented insufficient evidence that Martin had vi o-
lated the “no contact” termof his probation, we stated that, in
the context in which it was used, “the word ‘contact’ [was] so
vague as to fail to provide Martin with notice about what kind of
group associ ation [was] prohibited.” 1d. W further observed:

Wil e the termunderstandably i ntends to prohibit poten-

tial sexual contact with mnors, the | anguage i s so broad

as to also prohibit Martin frommerely being present with

m nors in conventional places such as schools, shopping

mal | s, churches, sporting events, or social events. Mre

qgqual i fied | anguage i s needed regardi ng "contact” to avoid

penal i zi ng such innocent physical presence with other

human bei ngs.
Id. This |language i ndicates our concern that the termof probation
at issue was both inperm ssibly vague and over broad.
115 Over br eadt h and vagueness chal | enges oft en appear in tan-
dem The two concepts, however, inplicate different constitutional
infirmties. “An overbroad statute is one designed to burden or
puni sh activities which are not constitutionally protected, but the

statute includes withinits scope activities which are protected by

the First Amendnent.” State v. Jones, 177 Ariz. 94, 99, 865 P.2d



138, 143 (App. 1993), quoting John E. Nowak, et al., CONSTI TUTI ONAL
Law ch. 18, 8 Ill at 868 (29 ed. 1983). In conparison, an uncon-
stitutionally vague statute fails to give a person of average
intelligence reasonable notice of what behavior is prohibited or
permts arbitrary and discrimnatory enforcenent. State .
Steiger, 162 Ariz. 138, 141-42, 781 P.2d 616, 619-20 (App. 1989).
116 In relying on Martin, Kessl er does not argue that Regul a-
tion Nunber 1 or the Definitions are unconstitutionally vague.
These Definitions explain what type of contact was prohibited,
whereas in Martin there were no expl anati ons regardi ng what type of
contact was barred. Moreover, in a recent decision, this Court
found that probation conditions virtually identical to Regul ation
Nunber 1 and the Definitions were not unconstitutionally vague.
State v. Maggio, 196 Ariz. 321, 323, 996 P.2d 122, 124 (App.
2000) (fi nding no vagueness because the “specific instructions to
the Defendant in this case expl ained how he should or should not
behave”). Rather, Kessler maintains that Regul ati on Nunber 1 and
the Definitions are unconstitutionally overbroad because they
proscri be his “innocent physical presence” with m nors and thereby
i nfringe upon such constitutional guarantees as the free exercise
of religion and freedom of associ ati on.

117 Bef ore we can address the substance of this issue, how

ever, we nust determne if Kessler has standing to assert it.



Traditionally, one who asserts a claimof statutory overbreadth or
vagueness does not have standing if his conduct falls squarely
within the constitutionally legitimte prohibitions of the regul a-
tion at issue. Parker v. Levy, 417 U S. 733, 756 (1974); State v.
Musser, 194 Ariz. 31, 32, 977 P.2d 131, 132 (1999). Kessler did
not violate his probation sinply by attending a retreat at which
children were present. He conmitted nmuch nore specific acts which
fell squarely within the regul ation’s appropriate purpose of pre-
venting one who is subject to the Sex O fender Supervision Program
frominteracting with children. Kessler’s sharing a tent with a
thirteen-year-old boy, playing with children w thout supervision,
“protecting” children near the restroom and acconpanying a boy to
a canpsite all fell within the plainly constitutional reach of Reg-
ul ati on Nunber 1 and the Definitions.

118 A narrow exception to this standing requirenment exists in
the context of the First Amendnent. In certain cases, a person
whose activities are not constitutionally protected may chal |l enge
a law as overbroad if it “substantially abridges the First Amend-
ment rights of other parties not before the court.” Misser, 194
Ariz. at 32, 977 P.2d at 132, quoting Village of Schaunburg v.
Citizens, 444 U S. 620, 634-35 (1980); see also State v. MLanb,
188 Ariz. 1, 9, 932 P.2d 266, 274 (App. 1996), cert. denied, 522

U S. 814 (1997). This exception exists in order to ensure that



prot ect ed speech and expression are not chilled. Young v. Amrerican
M ni Theatres, Inc., 427 U S. 50, 60 (1976); MlLanb, 188 Ariz. at
9, 932 P.2d at 274; Appeal in Mricopa County Juv. Action No.
JT9065297, 181 Ariz. 69, 73, 887 P.2d 599, 603 (App. 1994). How
ever, if the regulation’s “deterrent effect on legitimte expres-
sion is not both real and substantial, and if the statute is
readily subject to a narrowing construction by the state courts,
the litigant is not permtted to assert the rights of third par-
ties.” American Mni Theatres, 427 U S. at 60; see al so Musser
194 Ariz. at 32, 977 P.2d at 132; MLanb, 188 Ariz. at 9, 932 P.2d
at 274; Juvenile Action No. JT9065297, 181 Ariz. at 73, 887 P.2d at
603.

119 Kessl er argues that his right of religious freedom and
his right of association are burdened by Regul ati on Nunber 1 and
the Definitions, but he does not explains howthose not before the
court would have their freedom of speech or expression chilled by
the regulation. First, only those on probation for sexual crimnes
woul d be subject to this regulation. Second, one’'s freedom of
speech or expression is not directly affected by this regul ation;
only the right of sex-offender probationers to associate wth
childrenis affected. Thisis alegitimte regul ation to supervise
an individual adjudicated guilty of a crimnal offense governing

primarily conduct, not speech; therefore, Kessler nust show that
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its chilling effect on others’ expression or association is
significant in order to gain standing to challenge the regulation
for overbreadth. See Broadrick v. Oklahoma, 413 U. S. 601, 612
(1973); Musser, 194 Ariz. at 32-33, 977 P.2d at 132-33. Because
this regulation does not substantially chill First Amendnent
rights, Kessler lacks standing to assert that the regulation is
over broad on the behal f of parties not before the court. Nonethe-
less, we will consider the thrust of Kessler’s argunent, which is
t hat Regul ati on Nunmber 1 and the Definitions violate his own con-
stitutional rights to freedom of association and freedomof reli-
gi on.

120 I n addressi ng Kessler’s claimthat the Regulation andits
Definitions violate his own constitutional rights, we begin by
determ ning the effect his probationary status has on his argunent.
“To remain at |iberty under a suspended sentence is not a natter of
right but a matter of grace.” State v. Crowder, 103 Ariz. 264,
265, 440 P.2d 29, 30 (1968). As a result, a probationer is subject
to restriction of his constitutional rights to a greater degree
than would be perm ssible outside the crimnal-justice system
State v. Montgonery, 115 Ariz. 583, 584, 566 P.2d 1329, 1330 (1977)
(noting that probationers enjoy a reduced expectation of privacy
and uphol di ng a probation condition which dictated that the defen-

dant would subnmit to a warrantl ess search by police at any tine).
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“Thus, where a condition inpinges on but does not violate the
def endant’ s fundanental rights, the condition may still be consti -
tutional.” State v. Nickerson, 164 Ariz. 121, 123, 791 P.2d 647,
649 (App. 1990); see United States v. Bee, 162 F.3d 1232, 1234-35
(9" Cir. 1998) (“Probationers, |ike parol ees and pri soners, properly
are subject to limtations fromwhich ordinary persons are free,”
quoting United States v. Consuel o- Gonzal ez, 521 F.2d 259, 265 (9"
Cr. 1975)), cert. denied, 526 U S. 1093 (1999).

121 “Courts have consi stently uphel d i nposition of conditions
of probation that restrict a defendant’s freedom of speech and
associ ati on when those conditi ons bear areasonable relationshipto
the goal s of probation.” United States v. Turner, 44 F.3d 900, 903
(10" Gir.) (enphasis added and citations omtted), cert. denied, 515
U S. 1104 (1995); see Nickerson, 164 Ariz. at 123, 791 P.2d at 649
(uphol di ng condition preventing probationer frombeing in the com
pany of his spouse because it was reasonably related to the goal of
rehabilitating him; State v. Donovan, 116 Ariz. 209, 211-12, 568
P.2d 1107, 1109-10 (App. 1977) (uphol di ng condi ti ons t hat prohibited
probati oner fromassociating with his girlfriend since the condi-
tions related to his rehabilitation). “The question is whether
there is a reasonabl e nexus between the conditions inposed and t he
goal s to be achieved by the probation.” State v. Davis, 119 Ari z.

140, 142, 579 P.2d 1110, 1112 (App. 1978)(finding such a nexus
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existed in upholding a condition prohibiting probationer from
obtai ning custody of her children); see United States v. Ml one,

502 F.2d 554, 556-57 (9'" Cir. 1974)(finding a “reasonabl e nexus
bet ween the probation conditions and the goals of probation” in
that case and noting that a “convicted crimnal may be reasonably
restricted as part of his sentence with respect to his associ ati ons
in order to prevent his future crimmnality”), cert. denied, 419
U S 1124 (1975). A court will not “strike down conditions of

rel ease, even if they inplicate fundanmental rights, if such condi -

tions are reasonably related to the ends of rehabilitation and
protection of the public from recidivism?” United States wv.

Schave, 186 F.3d 839, 843 (7'" Gir. 1999).

122 A reasonabl e rel ati onship clearly exists betwen Regul a-

tion Nunmber 1's requirenent that Kessler not have unsupervised or
unchaperoned contact with children and the goals of rehabilitating
him and protecting the public from any further crimnal acts he
m ght commt. W therefore reject his challenge to Regul ati on Num

ber 1 and the Definitions. Although restrictive of Kessler’s abil -

ity to be “nmerely present” with mnors “in conventional places such
as schools, shopping malls, churches, sporting events, or social

events,” Martin, 171 Ariz. at 160, 829 P.2d at 350, Regulation
Nunber 1 and the Definitions are not so unreasonable that they

violate the broad discretion given to the trial court in setting
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ternms of probation. Bee, 162 F.2d at 1235-36 (uphol di ng supervi sed
rel ease condition requiring that defendant “not have contact wth
children under the age of 18 unless approved by [his] probation
of ficer” and observing that “even very broad conditions are rea-
sonable if they are intended to pronote probationer’s rehabilita-
tion and to protect the public”); see N ckerson, 164 Ariz. at 123,
791 P.2d at 649; Donovan, 116 Ariz. at 211-12, 568 P.2d at 1109-10.
B. Selective Enforcenent

123 Kessl er next argues that Regulation Nunber 1 and the
Definitions are so broad in their scope that the State necessarily
nmust engage i n sel ective enforcenment of those provisions. |n other
words, in his view, selective enforcenent results not because the
provi sions are inpermssibly vague but because, to the contrary,
they are so all-enconpassing in their precision that the State
coul d not possibly enforce themin every instance. Kessler nain-
tains that “selective enforcenent inevitably means discrimnatory
enforcenent,” thereby suggesting that Regul ation Nunber 1 is ap-
plied in a manner that viol ates equal protection.*

124 W reject this argunent because nothing in the record
suggests that Regul ation Nunber 1 is being enforced in a discrim -

natory manner. The State's alleged failure to pursue all viola-

“Kessl er does not use the phrase “equal protection.” His ref-
erence to “discrimnatory enforcenent,” however, suggests that this
is the prem se of his argunent.
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tions of the regulation is not a sufficient basis for a successful
clai mof a denial of equal protection. Inre Matter of Pina County
Juv. Appeal No. 74802-2, 164 Ariz. 25, 29, 790 P.2d 723, 727
(1990), citing Oyler v. Boles, 368 U S. 448, 456 (1962); Moss V.
Hornig, 314 F.2d 89, 92 (29 Cr. 1963), disapproved on other
grounds, State v. Getz, 189 Ariz. 561, 944 P.2d 503 (1997). Cer-
tainly Kessler’s nere assertion that “sel ective enforcenent inevi-
tably nmeans discrimnatory enforcenent” fails to denonstrate an
equal -protection violation. Pima County Juv. Appeal No. 74802-2,
164 Ariz. at 30, 790 P.2d at 728; see State v. Denny, 116 Ariz

361, 365, 569 P.2d 303, 307 (App. 1977); State v. Scott, 17 Ariz.
App. 183, 185, 496 P.2d 609, 611 (1972). Wthout sone evi dence of
di scrim natory enforcenent of Regul ati on Nunmber 1, we reject Kess-
| er’s argunment that the regulation and the Definitions are uncon-
stitutional because they result in selective enforcenent.

C. Due Process

125 Kessler’s final argunment is that it was fundamentally
unfair and thus a violation of due process for the trial court to
conclude that he violated the terns of his probation when he had
received his probation officer’s permssionto attend the retreat.
According to him “it was obvious” that allowing himto attend the
retreat “would inevitably result in his violating his probation.”

126 Kessl er’s argunment woul d be nore persuasive had he been

15



charged with violating his probation by nerely attending the re-
treat. The petition to revoke, however, was prem sed on nuch nore
specific acts he conmtted while on the retreat. These acts in-
cl uded Kessler’s decision to share atent wwth a thirteen-year-old
boy, his unsupervised contact with the children at the sw ng set,
his decision to act as the “protector” of children he observed near
the restroom and his contact with the boy whom he acconpanied to
anot her canpsite.

127 It does not “inevitably” followfromthe probation offi-
cer’'s decision to allow Kessler to attend a church retreat in the
conpany of two adult nmen and under the supervision of the associate
pastor of his church that he would engage in the inappropriate
behavior that ultimately occurred. Gven the facts of this case,
there was no fundanental unfairness in the trial court’s finding
that Kessler had violated the terns of his probation.

CONCLUSI ON

128 Havi ng rej ected Kessl er’ s chall enges to the constitution-
ality of Regulation Nunber 1 and the Definitions, we affirmthe

order revoking Kessler’s probation.

SUSAN A. EHRLI CH, Judge

CONCURRI NG

W LLI AM F. GARBARI NO, Judge

RUDOLPH J. GERBER, Judge
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