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HALL, Judge

11 Enpl oyee Austin Konal estewa (“Komal estewa”) appeal s the
deci sion of the Adm nistrative Law Judge (“ALJ”) finding his claim
nonconpensabl e. Komal estewa argues that the ALJ erred by
determ ning that Komalestewa's intoxication at the tine of his
injury was a substantial contributing cause of his injury, thus
barring his workers’ conpensation claim See Ariz. Rev. Stat.
(“AARS. ") § 23-1021(C) and (H)(2) (Supp. 2003) (providing that a
claim is not conpensable if the injured worker’s alcohol or
subst ance abuse i npai rnent i s a “substantial contributing cause” of
the injury, defined as “anything nore than a slight contributing
cause”). Relying on Gammatico v. Indus. Cormin, 208 Ariz. 10, 90
P.3d 211 (App. 2004), Konmal estewa al so argues that, in any event,
A RS 8§ 23-1021(C) violates Article 18, Section 8, of the Arizona
Constitution by depriving workers of conpensation for injuries
“caused in whole, or in part, or . . . contributed to” by necessary
enpl oynent risks or dangers.! W conclude that Article 18, Section
8 does not prohibit the Legislature fromdifferentiating between
necessary and unnecessary enploynent risks, and making a

| egislative determnation that an enployee whose intoxication

! In Granmatico, a divided panel of this court determ ned that
A RS § 23-1021(D) (Supp. 2003), which bars a claimby an injured
enpl oyee who subsequently fails to pass a drug use or alcohol
i mpai rment test, violated Article 18, Section 8, as applied in that
case. Id. at 11, ¢ 11, 90 P.3d at 212.
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contributed to his injury did not suffer an injury “arising out of

enpl oynent . ” A RS § 23-1021(C). Because reasonabl e
evi dence supports the ALJ's finding that Komal estewa’ s
intoxication was “nore than a slight contributing cause” of the
injury, we affirmthe award

FACTUAL AND PROCEDURAL HI STORY

12 On the norning of Novenber 7, 2001, Konualestewa was
working at Stoneville Pedigree Seed (“Enployer”) tending to a
conveyor belt. Wen the belt “bogged down,” he craw ed under the
belt to put pressure on the drum Hi s right arm becane caught in
the belt resulting in serious injury. Komal estewa was flown to the
Mari copa Medical Center energency room where he was treated and
hospitalized for two nonths. He has not worked since the incident.
13 VWausau | nsurance Conpanies (“Carrier”) issued a notice of
claim status denying the claim Komal estewa protested the
Carrier’s denial and the case proceeded to formal hearings before
t he ALJ.
14 The ALJ heard testinony from Komal estewa and his w fe,
Enpl oyer’ s site manager (Lynn Adans) and Komal estewa’ s co-worker
(Stanl ey Kisko). Ms. Konalestewa testified that on the night
before the injury, she went to sleep before Komal estewa arrived
home. The coupl e awke at 5:00 a.m, and Konal estewa dropped her
off at her place of enploynent on his way to work. Ms.

Konmal estewa testified that her husband did not appear to be either



i nebriated or hung over that norning, nor did she snell al cohol on
hi m when she ki ssed hi m goodbye.

15 Li ke Ms. Konal estewa, Adans testified that he did not
noti ce that Komal estewa was intoxicated when Adans spoke to him
briefly at 8:00 a.m on the day of the accident. Kisko testified
t hat he saw no si gns Komal est ewa had been dri nki ng or was hung over
t he norning of the accident. However, Konal estewa admtted that on
the night prior to his injury he went hone, ate, and had four
drinks with vodka.

16 Duri ng a subsequent hearing, the ALJ heard testinony from
Mary Richard, a registered nurse, and WlliamCollier, a forensic
scientist and toxicol ogist. Ri chard, on behalf of the Carrier,
interviewed Komalestewa in the hospital approxinately one week
after the injury. Richard reviewed notes from the energency
transport teamthat indi cated Komal est ewa had al cohol on his breath
at the time of his transport to the hospital. Richard testified
that there was “docunentation in the record that [Konal estewa] had
trenmors under anesthesia,” was treated for “DTs” (detoxification
trenors), and had his blood drawn at 9:36 a.m

M7 On behal f of the Carrier, Collier testified that based on
the blood tests taken the day of the accident, he calculated
Komal estewa’ s bl ood- al cohol content |evel (“BAC’) to have been at
|l east 0.176 at the time of the accident. Collier also testified

that at that |evel, Konalestewa would have “significant



critical judgnent inpairnent, nuscular incoordination
considerably | onger reaction tine, . . . and nade the wong choi ces
in a panic situation.” Based on his experience, Collier opined
t hat Komal estewa’ s | evel of intoxication at the tinme of the injury
was a significant contributing factor to the accident.
18 Following the hearings, the ALJ initially issued a
deci sion concluding that Komal estewa had sustai ned a conpensabl e
injury. The Carrier and Enployer filed a request for review. In
his subsequent decision upon review, the ALJ discounted the
testi nony of both Adans and Ki sko, applied AR S. §8 23-1021(C), and
concl uded that the clai mwas nonconpensabl e because Konal estewa’ s
intoxication had substantially contributed to the accident.
Komal estewa filed a tinely petition for special action reviewwth
this court. We have jurisdiction pursuant to Article 6, Section 9,
of the Arizona Constitution and AR S. 88 12-120.21(A)(2) (2003)
and 23-951(A) (1995).

STANDARD COF REVI EW
19 We deferentially reviewan ALJ' s factual findings, but we
i ndependently review his |egal conclusions. Young V. |ndus.
Conmin, 204 Ariz. 267, 270, 9 14, 63 P.3d 298, 301 (App. 2003).
The constitutionality of a statute is reviewed de novo, beginning
with the strong presunption that the statute is constitutional
See, e.g., Lapare v. Indus. Commin, 154 Ariz. 318, 321, 742 P.2d

819, 822 (App. 1987). Konul estewa, as the party challenging the



constitutionality of 8 23-1021(C and (H)(2), bears the burden of
overcomng this presunption. Id. W wll declare these statutes
unconstitutional only if we are sati sfied beyond a reasonabl e doubt
that they conflict with Article 18, Section 8, of our constitution.
See Chevron Chem Co. v. Superior Court, 131 Ariz. 431, 438, 641
P.2d 1275, 1282 (1982).
DI SCUSSI ON

. Application of A RS. 8§ 23-1023(C)

110 W address first the ALJ's determnation that
Komal est ewa’ s consunpti on of al cohol was a substantial contributing
cause of his injury. See City of Tenpe v. Qutdoor Sys., Inc., 201
Ariz. 106, 109, ¢ 7, 32 P.3d 31, 34 (App. 2001) (explaining
judicial policy is to avoid addressi ng constitutional issues unless
absol utely necessary to resolve a case). Konal estewa argues that
the ALJ erred by determning that Komalestewa’s use of alcohol
rendered hi s cl ai mnonconpensabl e pursuant to AR S. § 23-1021(C).
Al t hough Konal est ewa does not deny that his BAC | evel that norning
was 0.176, he denies that this substantially contributed to his
work-related injury. Konmal estewa asserts that the testinony of
both Adanms and Ki sko supports a finding that his intoxication was
not a substantial contributing cause to the injury. The Carrier
and Enpl oyer both respond that the evidence supports the ALJ s
contrary finding that Komal estewa’ s intoxication was nore than a

“slight contributing cause” of the injury, see A RS § 23-



1021(H)(2), thus rendering the claim nonconpensabl e pursuant to
A RS § 23-1021(C.

111 Before 1996, A RS 8§ 23-1021(A) (1995) entitled an
enpl oyee to workers’ conpensation for an injury suffered in an
accident “arising out of and in the course of his enploynent”
unless the injury was “purposely self-inflicted.” Applying the
pre-amendnent version of the statute, Arizona courts held that
before a workers’ conpensation claim could be determned to be
nonconpensabl e based on intoxication, the enployee had to be so
impaired as to have effectively abandoned his job. See Producers
Cotton G| v. Indus. Conmin, 171 Ariz. 24, 25, 827 P.2d 485, 486
(App. 1992) (to be nonconpensabl e, injured enployee would have to
be so intoxicated as to be incapable of performng his job
functions, thus abandoni ng his enpl oynent; enpl oyee with 0.21 -0. 23
BAC at the time of accident had conpensable claim because he
continued to work even though intoxicated); Fisher Contracting Co.
v. Indus. Commin, 27 Ariz.App. 397, 401-02, 555 P.2d 366, 370-71
(1976) (enpl oyee nust be unable to perform enpl oynent functions;
benefits awarded with BAC of 0.16); Enbree v. Indus. Conmmin, 21
Ariz. App. 411, 413, 520 P.2d 324, 326 (1974) (intoxication was not
sufficient to constitute abandonnent if enployee was capabl e of
performng job duties; enployee had BAC of 0.153).

112 In 1996, the | egi sl ature anended A.R S. 8§ 23-1021, addi ng

subsection (C), to provide:



An enployee’'s injury or death shall not be

considered a personal injury by accident

arising out of and in the course of enpl oynent

and is not conpensable pursuant to this

chapter if the inpairnment of the enployee is

due to the enpl oyee’ s use of alcohol . . . and

is a substantial contributing cause of the

enpl oyee’ s personal injury or death.
1996 Ariz. Sess. Laws, ch. 130.
113 In 1999, the legislature further amended AR S. § 23-
1021, adding in part subsection (H)(2). 1999 Ariz. Sess. Laws, ch.
331, § 3. Subsection (H)(2) provides that a “‘[s]ubstanti al
contributing cause’ neans anything nore than a slight contributing
cause.” A R S. 8 23-1021(H)(2).
114 There are no Arizona reported decisions interpreting the
ef fect of the above statutory anendnents.? |n his opening brief,

Komal estewa relies on the above-nenti oned abandonnent cases to

2 Citing Otiz v. Cinton, 187 Ariz. 294, 928 P.2d 718 (App
1996), Komal estewa argues that the abandonnent standard for
nonconpensability still applies despite the above anmendnents. W
di sagr ee.

Otiz involved a civil suit between two enployees, not a
wor kers’ conpensation claim and is inapposite. 187 at 296, 928
P.2d at 720. The issue presented was whet her the defendant, who
was driving the conpany van on conpany busi ness whil e i ntoxi cated,
was acting in the course of his enploynent. 1d. at 295, 928 P.2d
at 719. This court affirnmed a summary judgnent for the defendant
that he was acting in the course of his enploynent, thus limting
plaintiff’s remedy to one for workers’ conpensation under A R S.
§ 23-1022(A). 1d. at 300, 928 P.2d at 724. Although we relied in
part on the above abandonnment cases, the case did not require a
determ nation whether Otiz was entitled to workers’ conpensation
and di d not apply or even reference AR S. § 23-1021(C). Moreover,
Otiz was decided before the legislature enacted AR S. § 23-
1021(H)(2).



contend the ALJ erred in denying the claim because he had not
abandoned his work. In his reply brief, Konalestewa nodifies his
argunent to contend the above anendnents to A RS § 23-1021
changed the standard for nonconpensability, but only to nmake a
cl ai m nonconpensabl e where al cohol use was the actual cause of the
acci dent. Thus, according to Konmalestewa, if an enployee is
injured while performng a work-related function, the injury is
conpensabl e unl ess the enpl oyer can show that the al cohol and not
the work activity caused the injury. Carrier and Enpl oyer claim
t he statute supersedes the abandonnment standard and makes any cl ai m
nonconpensable if the alcohol was anything nore than a slight
contributing cause to the injury.

115 In resolving questions of statutory interpretation, we
are gui ded by

our duty to liberally construe the Act to

effect its purpose of having industry bear its
share of the burden of human injury as a cost

of doi ng  busi ness. But , a liberal
construction is not synonynous with a generous
i nterpretation. The court may not inpose

burdens and liabilities which are not wthin
the ternms or spirit of the Act.

Putz v. Indus. Commn, 203 Ariz. 146, 150-51, Y 24, 51 P.3d 979,
983-84 (App. 2002) (internal quotations and citations omtted).

116 In this instance, we are bound by the clear |anguage in
A RS 8§ 23-1023(C) and(H(2). A court’s “primary goal when
interpreting a statute is to give effect to the legislature's
intent. Statutory language is the best indicator of that intent

9



and we wll give terns their ordinary neanings, unless the

| egi sl ature has provided a specific definition . Kessen v.
Stewart, 195 Ariz. 488, 490-91, T 6, 990 P.2d 689, 691-92 (App

1999) (internal quotations and citations omtted). I n amendi ng
A RS 8§ 23-1021, the legislature pronulgated a new standard for
nonconpensability. Section 23-1021(C) and (H)(2) explicitly
provide that an enployee cannot recover workers’ conpensation
benefits if his intoxication is nore than a slightly contributing
factor to the incident. Gven that statutory |anguage, it is
irrelevant for purposes of applying AR S. 8§ 23-1021(C) whether a
wor k-rel ated activity was one cause of the injury. |If the al cohol
or use of an unlawful substance was anything nore than a slight
contributing cause of the injury, then the <claim is not
conpensabl e.

117 The record here was sufficient for the ALJ to determ ne
t hat Konal estewa was inpaired by his use of alcohol and that his
i mpai rment was a substantial contributing cause of his injury.® It
i's undi sputed that Komal estewa’ s BAC was at | east 0.176 at the tine

of theinjury. In addition, the Carrier’s expert witness testified

3 We presune wi thout deciding that AR S. 8 23-1021(C) creates
an affirmative defense and that a carrier or enployer has the
burden of proving that an enployee was inpaired by alcohol
consunption at the tine of injury and that this inpairnment was a
substantial contributing cause of that injury. Cf. DKI Corp. v.
| ndus. Conmin, 169 Ariz. 357, 362, 819 P.2d 943, 948 (App. 1991)
(expl ai ning that “a defendant nmust plead and prove” an affirmative
defense), vacated in part on other grounds, 173 Ariz. 535, 845 P.2d
461 (1993).

10



unequi vocal ly that Komal estewa’s |evel of intoxication was mnuch
“nore than a slight contributing cause” of the accident. He
testified that such a degree of intoxication not only inpaired
Komal estewa’ s critical judgnment, but al so substantially contributed
to the accident’s occurrence.

118 Adans, the Enployer’s plant manager, testified he was
awar e t hat enpl oyees sonetines pushed t he conveyor belt in order to
keep it going. Komalestewa' s co-worker, Kisko, also testified (in
contradiction to Adans) that he was aware that it was necessary to
push the conveyor belt “practically every day.” However, Adans
testified that Komal estewa was not pushing the conveyor belt in the
recommended fashion. Thus, although pushing the belt appears to
have been a common practice of enpl oyees, and al t hough Komal est ewa
testified that he was pushing the belt on the day of the accident
in a manner he had previously observed, sufficient testinony was
presented by Adans and Collier to support the ALJ's determ nati on.
119 Despite the presence of contrary testinony by Ms.
Komal estewa and several of Komal estewa’s co-enpl oyees, the ALJ' s
acceptance of Collier’s expert opinion, as well as his discounting
of Adanms’ and Kisko's controverting testinony as to signs of
inebriation, net the statutory requirenents under A RS § 12-
1021(C). The ALJ is “the sole judge of the wtnesses’
credibility.” Phelps v. Indus. Commin, 155 Ariz. 501, 506, 747

P.2d 1200, 1205 (1987). W will not set aside the ALJ' s findings

11



of fact as long as there is any reasonabl e basis for such findings
in the record. Arthur G MKee & Co. v. Indus. Conmin, 24
Ariz.App. 218, 222, 537 P.2d 603, 607 (1975). \Where, as here, the
hearing officer receives |ive testinony and observes the w t nesses,
we wll sustain the award if any credible evidence supports it.
T.WM Custom Framing v. Indus. Commin, 198 Ariz. 41, 48, | 22,
6 P.3d 745, 752 (App. 2000).
I1. The Constitutionality of A RS. 8§ 23-1021(0
120 Having determned that A RS 8 23-1021(C) renders
Komal estewa i neligible for workers’ conpensati on benefits, we nust
now determ ne whether the statute as applied to Konal estewa
violates Article 18, Section 8, of the Arizona Constitution.*
Article 18, Section 8 provides in relevant part:

The Legi sl ature shall enact a Worknmen's Conpensati on Law

by which conpensation shall be paid to any such

wor kman, in case of injury . . . if in the course of such

enpl oynment personal injury to . . . any such worknman

from any accident arising out of and in the course of,

such enpl oynent, is caused in whole, or in part, or is

contributed to, by a necessary risk or danger of such

enpl oynment, or a necessary ri sk or danger inherent in the

nat ure t hereof
121 Citing this court’s recent decision in Gammtico that
A RS 8§ 23-1021(D) violates Article 18, Section 8, by restricting

| egal causation, Komalestewa simlarly contends that AR S. 8§ 23-

1021(C) and (H)(2) are unconstitutional as applied in this case

4 After Gammatico was filed, we directed the parties to file
suppl emental briefs addressing the constitutionality of A R S
§ 23-1021(0).

12



because the “introduc[tion of] the concept of fault at the
conpensability stage of an industrial claimis inconsistent with
Arizona case |law and the no fault aspect of workers’ conpensation
clains.”

122 The worker in Ganmatico was injured when he fell while
performng work on drywall stilts, breaking his right wist and
left knee. 208 Ariz. at 11, § 2, 90 P.3d at 212. G ammati co
admtted that he snoked marijuana and ingested net hanphetam ne in
the two days before the workplace accident. Id. at 11, ¥ 3, 90
P.3d at 212. He subsequently tested positive for carboxy THC (a
marijuana netabolite), met hanphetam ne and anphetamne (a
nmet hanphet am ne netabolite). Id. The ALJ applied AR S. § 23-
1021(D) (1) and found G ammtico’ s claim nonconpensable because

Grammatico had failed to prove that his use of unlawful controlled

13



subst ances was not a contributing cause of his injuries.®> 1d. at
12, 1 5, 90 P.3d at 213.
123 On special action review, another panel of this court

agreed with G ammatico’s argunent that AR S. 8§ 23-1021(D) viol ated

° Section 23-1021(D) provides, in relevant part:

[I]f the enployer has established a policy of
drug testing or al cohol inpairnent testing . .
an enployee's injury or death shall not be
considered a personal injury by accident
arising out of and in the course of enpl oynent
and is not conpensable pursuant to this
chapter, if the enployee of such an enpl oyer
fails to pass, refuses to cooperate with or
refuses to take a drug test for the unlawful
use of any controlled substance proscribed by
title 13, chapter 34 . : : that is
adm nistered by or at the request of the
enpl oyer not nore than twenty-four hours after
the enployer receives actual notice of the
injury, unless the enpl oyee proves any of the
fol | ow ng:
1. The enpl oyee's use of alcohol or . . . any
unl awf ul substance proscribed by title 13,
chapter 34 was not a contributing cause of the
enpl oyee's injury or death.
2. The . . . enployee's al cohol concentration
was lower than . . . would constitute a
vi ol ation of § 28-1381, subsection A and woul d
not create a presunption that the enpl oyee was
under the influence of intoxicating |iquor
[ 0. 08 bl ood al cohol content]. . . .
3. The drug test or alcohol inpairnment test
used cutoff levels . . . that were | ower than
the cutoff levels prescribed at the tinme of
the testing for transportati on workplace drug
and al cohol testing prograns under [federa
regul ati ons].

14



Article 18, Section 8 by “restricting” |egal causation, which is
the requirenent enbodied in the Constitution that a clainant
denonstrate that the accident arose out of and in the course of
enpl oynent :

By denying conpensation to a claimnt who
fails to pass, refuses to cooperate with, or
refuses to take a qualified alcohol or drug
i mpai rment test, unless the clainmant proves
that the al cohol or drug wuse did not
contribute to the industrial accident, § 23-
1021(D) inposes a restriction on |egal
causation that conflicts with Article 18,
Section 8, of the constitution. Specifically,
the injured worker is denied conpensation for
injuries wunless he denonstrates that a
necessary risk or danger of his enploynent
whol |y caused the industrial accident. | f
al cohol or drug wuse contributed to the
accident, 8 23-1021(D) denies conpensation to
the claimant, even if a necessary risk or
danger of enploynent partially caused or
contributed to the accident.

ld. at 13-14, § 13, 90 P.3d at 214-15 (enphasis in original).

124 W agree with Gammatico’s prem se that the Legislature
is prohibited fromenacting any | egislation that alters the concept
of legal causation in a manner that “conflicts” with Article 18,
Section 8. Id. at 13, 1 8, 90 P.3d at 214. However, we do not
believe that the Legislature is thereby precluded fromregul ating
necessary versus unnecessary enploynent-related risks, and

determining the latter to be nonconpensable. We therefore

15



respectfully disagree with Gammatico to the extent that it hol ds

ot herw se. ®

125 “The test to be applied in accidents nentioned in the
constitutional mandate to determ ne whether they arise out of the
enpl oynment is, were they caused in whole or in part, or contributed
to by a necessary risk or danger of the enploynent, or inherent in
its nature. . . . The standard [is] was the risk or danger
necessary or inherent in the enploynent.” Goodyear Aircraft Corp.
v. Indus. Commin, 62 Ariz. 398, 409, 158 P.2d 511, 516 (1945)
(emphasis inoriginal). Article 18, Section 8 provides no specific
gui dance on whet her an ot herw se necessary risk undertaken in the
course of enpl oynent ceases to be “necessary” and no | onger arises
out of enploynent when an enployee’s intoxication substantially
contributes to his personal injury. Because Article 18, Section 8
is silent regarding the topic, we perceive no constitutional
i npediment to the legislative determ nation expressed in ARS
§ 23-1021(C) that enpl oyers and the taxpayers of this state shoul d

not be required to conpensate inpaired enployees who are injured

6 Grammatico is arguably distinguishable because AR S. § 23-
1021(D) presunes the exi stence of a causal connection between drug
use and the enployee’s injury. To avoid the statutory bar, the
enpl oyee nust prove that “use of alcohol or [] an unlawful
substance proscribed by title 13, chapter 34 was not a contri buting
cause of the enployee’s injury or death.” A R S. 8 23-1021(D)(1).
The core issue in both cases, however, is whether the Legislature
can bar conpensation benefits to workers whose injuries are caused,
at least in part, by alcohol or illegal drug use w thout running
afoul of Article 18, Section 8.

16



due to their use of alcohol or unlawful use of a controlled
substance.’” See Sout hwest Coop. Whol esale v. Superior Court, 13
Ariz.App. 453, 458, 477 P.2d 572, 577 (1971) (“The legislature has
pl enary power to legislate in the area of workmen’ s conpensati on,
provided only that it does not transgress a constitutional
[imtation.”).

126 The majority in Gammtico took a different tack,
contending that AR S. 8§ 23-1021(D) contravened Article 18, Section
8, by denying an injured worker conpensation unless he
“denonstrates that a necessary risk or danger of his enploynment
whol | y caused the industrial accident.” 1d. at 14, § 13, 90 P. 3d
at 215. According to the majority, the relevant risk was that
Granmatico had to performhis work on drywall stilts. 1d. at 14,

1 14, 90 P.3d at 215. Because that risk was “necessary,” G ammti co
was constitutionally entitled to conpensation for any injury to
whi ch that risk contributed, evenif only in small part, regardl ess
of any other circunstances. |d. at 14, § 15, 90 P.3d at 215. 1In
contrast, the dissenting judge identified the relevant risk as that
actually created by the entirety of G ammtico’s conduct of wal ki ng

on stilts while under the influence of illegal drugs: “The

guestion here is whether performng a required task at work while

! As noted by the dissent in Gammtico, testinony was presented
to the Senate that illegal drug use resulted in a “360%i ncrease in
‘on-the-job-accidents.”” 208 Ariz. at 17, § 30, 90 P.3d at 218
(Barker, J. dissenting).

17



under the influence of illegal substances is a ‘necessary risk’ of
enployment.” Id. at 18, § 36, 90 P.3d at 219 (Barker, J.

di ssenting).

127 Qur perspective differs from that of the Gammuatico
majority in that we believe, as did the dissenting judge, that
Article 18, Section 8 permts the Legislature to consider the
entirety of the enployee’s conduct in distinguishing between
necessary and unnecessary enploynent-related risks. An
illustration nmay hel p make the point. Assunme that, instead of drug
use, Grammatico’s inpairnment was that, in a nonment of tonfoolery,
he attenpted to show his co-workers that he could walk on stilts
while blindfolded. |If G ammtico sustained an injury under such
ci rcunstances, it woul d al nost certai nly be nonconpensabl e pur suant
to case law as not occurring “in the course of” enploynent. See
Anderson Clayton & Co. v. Indus. Commin, 125 Ariz. 39, 41-42, 607
P.2d 22, 24-25 (App. 1979). Simlarly, if the origin or cause of
the injury is one "arising out of” intoxication rather than a
necessary enpl oynent risk, Article 18, Section 8 does not nandate

t he conpensability of such injuries.

128 We believe our approach gives full recognition to the
principle that |egislative enactnents bear a strong presunption of
constitutionality, see, e.g., Lapare, 154 Ariz. at 321, 742 P. 2d at
822, and also fulfills our corresponding duty to harnonize
constitutional provisions and statutes when possible, Kilpatrick v.

18



Superior Court, 105 Ariz. 413, 416, 466 P.2d 18, 21 (1970) (“Were
there is doubt in the legislative |anguage, it is the court’s duty
to reconcile the language with the constitutional provision, and
construe the statute in such a manner that it wll Dbe
constitutional if possible.” (Citations omtted.) G ammtico, by
interpreting the Constitution to protect from |legislative
encroachnment the right of a worker whose intoxication or illegal
use of controlled substances substantially contributes to his
injury to collect conpensation benefits,® is inconpatible with our

duty to harnonize the Act with Article 18, Section 8.

129 Finally, although we do not lightly dismss the
Granmatico mpjority’s concern that A RS 8 23-1021(D) “injects
fault into the no-fault workers’ conpensation system” G ammti co,

208 Ariz. at 15, 1 20, 90 P.3d at 216, we note that the majority of

8 W are not persuaded by the mpjority’ s observation that its
holding is “consistent” wth other Arizona cases that have
concluded that an enployee’ s intoxication does not bar workers
conpensation benefits. Gammuatico, 208 Ariz. at 14, T 15 n.5, 90
P.3d at 215 n.5. The four cases cited by the mgjority, and al
simlar Arizona cases that our research has disclosed, were
interpreting previous workers’ conpensation statutes that, unlike
A RS 8§ 23-1021(C) and (D), did not bar conpensation when the
injury occurred due to intoxication. See, e.g., King v. Al abanis
Freight Co., 38 Ariz. 205, 220, 298 P. 634, 639 (1931) (“It should
be kept in mnd that the Conpensation Act of this state, unlike
that of nearly two-thirds of the states of the Union, does not nake
intoxication . . . a bar to conpensation.”). Hence, they |lend no
support for Grammatico’s constitutional hol ding.
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states have statutes simlar to AR S. § 23-1021(C).° Al though the
requi site causal connection between the intoxication and the injury
varies depending on the statute,!® the comon theory underlying
these statutes is that recovery is barred based on a |ack of

causation rather than an attribution of fault:

In short, the law has evolved in such a way
that “fault” generally is no longer a
consequence in Wrknen s Conpensati on cases,
but intoxication remains in the law as one
carry-over aspect of “fault” which has been
retained as a matter of legislative and public
policy. More specifically, we consider the
problem of intoxication not in the narrow
perspective of “fault” per se, but nore
accurately in terns of causation.

I nscoe v. DeRose Indus., 226 S.E.2d 201, 205-06 (N.C. App. 1976).
See also, e.g., Grcia v. Naylor Concrete Co., 650 N.W2d 87, 90
(lowa 2002) (“For intoxication defense to apply, the intoxication
must have been both the cause in fact of the injury and a
substantial factor in producing it.”); Goelbel v. Warner Transp.

612 N.W2d 18, 22 (S.D. 2000) (statute bars conpensation for any

injury proximtely caused by intoxication).

° See Larson & Larson, Larson’s Wirkers’ Conpensation Law,
8 36.03[1] (2004) (listing jurisdictions).

10 The vari ous causal rel ationships required by different states’
statutes are discussed in Larson at 8 36.03[1]-[5], including
requi renents that the i ntoxication be the proxi nate cause, the sole
cause, a substantial factor in causing, or the direct cause.
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130 Li kewise, we are not persuaded that the denial of

conpensati on benefits to workers whose injuries are caused in part
by intoxication or illegal drug use is tantanmount to injecting
concepts of fault or contributory negligence into the workers’
conpensation schene in violation of Article 18, Section 8. Qur
conclusion is supported by the distinction noted by Larson between
conpensabl e epileptic fall cases and nonconpensabl e drunken fal

cases:

In the former, the conduct of the enployee in
goi ng upon the girder or getting into the boat
is itself perfectly proper and reasonable,
while inthe latter, the train of causation of
injury begins not with the fall, but with the
act of the enployee in going onto the girder
or getting into the boat while drunk. By
starting the chain of causation at that point,
it is possible to say that the intoxication is
t he sol e cause of the injury. [l

1 One of the two cases referred to by Larson is Shearer v.
Ni agara Falls Power Co., in which the New York Court of Appeals
stated, in connection with the claimfor a bridge worker who fel
froma girder while intoxicated:

Doubt | ess many cases nmay be suggested where
intoxication has little or no relation to the
injury; where the sober and drunk are alike
exposed to the risk. The greater the added
danger fromintoxication, the greater the duty
to keep sober. . . . Here death was due to the
fall fromthe bridge girder, but if the fall
was due solely to the intoxication of the
enpl oyee the case does not cone under the act.
If the [New York State I ndustrial Board]
reaches the conclusion on the evidence that
Shearer was drunk at a place where if he fel
he woul d probably be killed, and that he fel
owi ng to his drunkenness, conpensation should
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Larson at § 36.03[5] (enphasis added). Larson’s “train of
causati on” anal ogy applies with even greater force in Arizona given
that our Constitution does not require the Legislature to enact a

conpensati on schenme protecting agai nst unnecessary ri sks.

131 In summary, considering the entirety of the relevant
constitutional |anguage (“any accident arising out of and in the
course of, such enploynent, is caused in whole, or in part, or is
contributed to, by a necessary risk or danger of such enpl oynment,
or a necessary risk or danger inherent in the nature thereof”), we
perceive no conflict between Article 18, Section 8 and the
| egi sl ative determ nation expressed in AR S. 8§ 23-1021(C) that an
enpl oyee whose intoxication substantially contributes to a work-

related injury is barred fromreceiving conpensati on benefits.

CONCLUSI ON

132 Pursuant to AR S. 8 23-1021(C) and (H(2), a claimis
not conpensable if the injured worker’s al cohol or substance abuse
inmpairnment is “anything nore than a slight contributing cause” of
the injury. In light of the evidence presented, the record was
sufficient for the ALJ to find that the Carrier and Enpl oyer net
their burden of proving that Komalestewa’'s intoxication was a

substantial contributing factor to his injury. W further concl ude

be deni ed.

Shearer v. N agara Falls Power Co., 150 N.E. 604, 605 (N. Y. 1926).
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that AR S. 8 23-1021(C) and (H(2) are a valid exercise of the
state’s police powers and do not violate Article 18, Section 8, of
the Arizona Constitution. W therefore affirm the award and

deci si on.

PH LI P HALL, Acting Presiding
Judge

CONCURRI NG

SHELDON H. WEI SBERG, Judge

ANDREW W GOULD, Judge Pro Tenpore!?

2 The Honorable Andrew W Gould, a judge of the Yuma Superior
Court, was authorized by the Chief Justice of the Arizona Suprene
Court to participate in the disposition of this appeal pursuant to
Ariz. Const. art. 6, 8 31 and Ariz. Rev. Stat. Ann. § 12-145
t hrough -147.

23



