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S UL T, Judge

q1 A jury convicted Defendant Larry D. Thonpson of the
first-degree preneditated nurder of his estranged wi fe. On appeal,
def endant chal | enges the constitutionality of the statute defining
preneditation, the concept that distinguishes first-degree from

second-degree nurder. See Arizona Revised Statutes (“A R S.”) 8



13-1101(1) (2001). Because we agree that the statutory definition,
as judicially construed, | acks sufficient specificity to provide an
adequat e standard by which a fact-finder can differentiate the two
degrees of nurder, we conclude that the statute is void for
vagueness. However, we also find that the defect in the statute
did not infect the proceedi ngs agai nst defendant. Because there
was no harm defendant’s conviction and sentence nust be affirned.
BACKGROUND

92 On the nmorning of My 17, 1999, defendant shot his
estranged wife nultiple times with a nine mllineter handgun.
Def endant was arrested shortly thereafter and admtted the
shoot i ng. The state subsequently indicted him on one count of
intentional or knowing preneditated first-degree nurder under
A RS. § 13-1105(A)(1) (2001).

13 Prior to trial, defendant noved to dismss the charge,
arguing that the 1998 anmendnent to the preneditation statute so
changed the neaning of the term that it no |onger neaningfully
di stingui shed first-degree from second-degree nurder, and the two
of fenses were now effectively nerged into one. The trial court
deni ed the notion w thout conment.

14 At trial, the defense maintained that defendant Kkilled
his wife in the heat of passion, and was therefore guilty of
mansl| aughter or, at nost, second-degree nmurder. The jury rejected

t hi s def ense and convi cted hi mof preneditated first-degree nmurder.



The trial court sentenced defendant to prison for the renai nder of

his natural life, and he tinely appeal ed.
ISSUE
15 Al t hough defendant apportions his argunents on appea

anong three perceived issues, there is actually only one nmateri al
issue to be resolved. In 1998, when the |egislature changed the
definition of preneditation to provide that the state need not
prove actual reflection, did this anmendnent cause the distinction
between first- and second-degree nurder to becone so vague that a
fact-finder could decide between the two only by making a com
pletely arbitrary sel ection, a method of fact-finding prohibited by

Fourt eent h Amendment due process principles?

ANALYSIS
96 W begin with a brief discussion of the basic |Iegal
precepts that guide our analysis. It is well settled that a

| egi sl ature has broad, discretionary power to classify crinmes and
provi de operative definitions for those crinmes. State v. Hickey,
114 Ariz. 394, 396-97, 561 P.2d 315, 317-18 (1977). For exanple,
a legislature may classify homcide in any manner it chooses, and
could, if it wshed, abolish the traditional distinctions anong the
various degrees of nmurder and codify a single offense of hom cide
enconpassi ng every instance in which one person unlawfully takes

the |ife of another. See id.



q7 However, the Arizona Legi sl ature has chosento retain the
traditional distinction between degrees of nurder, classifying
i ntentional or knowi ng nurder into first-degree nurder if commtted
with prenmeditation, and second-degree nurder if not. Compare
A RS 8§ 13-1105(A)(1) with AR S. 8§ 13-1104(A)(1) and (2). Wen
a legislative body chooses to distinguish between degrees of an
offense in this manner, its power to choose the classifications and
definitions necessary to acconplish its purpose is not unfettered.
Rat her, its discretion is circunscribed by the Due Process C ause
of the Fourteenth Amendnent to the United States Constitution. A
fundanental restriction placed on the legislative power by this
provisionis that the definitions or classifications enployed shal
not be arbitrary or capricious, nor pernt arbitrary or capricious
application. See State v. Leeman, 119 Ariz. 459, 462, 581 P.2d
693, 696 (1978).
98 One of the due process devices used to neasure |egisla-
tion for conpliance with these requirenents is the vagueness
doctrine. Put sinply, the doctrine holds that a |l aw that is vague
s void. Afuller statenent of the doctrine, andits rationale, is
provided in Grayned v. City of Rockford, 408 U.S. 104 (1972):

It is a basic principle of due process that an

enactnent is void for vagueness if its prohi-

bitions are not clearly defined. Vague |aws

offend several inportant val ues. First,

because we assune that man is free to steer

bet ween | awf ul and unl awf ul conduct, we insi st

that | aws give the person of ordinary intelli -

gence a reasonabl e opportunity to know what is

4



prohibited, so that he may act accordingly.

Vague laws may trap the innocent by not pro-

viding fair warning. Second, if arbitrary and

di scrimnatory enforcenent is to be prevented,

| aws nust provide explicit standards for those

who apply them A vague |aw inpermssibly

del egates basic policy matters to policenen,

judges, and juries for resolution on an ad hoc

and subjective basis, wth the attendant

dangers of arbitrary and discrimnatory appli -

cation.
408 U. S. at 108-09 (footnotes omtted).
99 Regardi ng the second evil of a vague statute, the danger
of arbitrary and discrimnatory application, the United States
Suprene Court has noted that a |aw that |acks explicit standards
licenses the jury to create its own standard i n each case. Herndon
v. Lowry, 301 U S. 242, 262-63 (1937). What is required of a
statute is that it prescribe a reasonably ascertai nabl e standard of
guilt for all cases arising under it. 1d. at 261. “[A] lawfails
to neet the requirenents of the Due Process Clause if it is so
vague and standardless that it leaves . . . judges and jurors free
to decide, without any legally fixed standards, what is prohibited
and what is not in each particular case.” Giaccio v. Pennsylvania
382 U.S. 399, 402-03 (1966).
q10 Def endant’ s challenge to the preneditation statute is
based on this “arbitrary and discrimnatory application” prong of
t he vagueness doctrine. According to defendant, preneditation is

intended to be the benchmark between first- and second-degree

murder by which all the participants in the crimnal justice



system but especially jurors, can neke a reasoned distinction
between first- and second-degree nurder. However, when the
| egi sl ature elimnated proof of actual reflection as a requirenent
for preneditation, this obliterated any neaningful difference
bet ween the two degrees of nurder. Thus, after determning that a
defendant had fornmed the intent or know edge necessary to
constitute nurder, jurors were left with no principled way to
decide in which category to place the nurder, opening the door to
arbitrary deci si ons based on unacceptable criteria such as synpat hy
or prejudice.
q11 Qur analysis of defendant’s argunent starts with the
preneditation statute itself. From 1978 to 1998, the legislature
defined preneditation to nean

that the defendant acts with either the inten-

tion or the know edge that he will kill an-

ot her human being, when such intention or

know edge precedes the killing by a | ength of

time to permt reflection. An act is not done

with prenmeditation if it is the instant effect

of a sudden quarrel or heat of passion.
A RS 8§ 13-1101(1) (1978). Read literally, this statute defined
prenmeditation in terns only of the passage of tinme but did not
quantify the anount of tinme that nust el apse for preneditation to
have occurred. The only gui depost the statute provided as to the

anount of time sufficient to constitute preneditati on was what ever

anount was necessary to permt reflection.



q12 Arizona courts, however, did not read the statute
literally. For exanple, in State v. Kreps, 146 Ariz. 446, 448-49,
706 P.2d 1213, 1215-16 (1985), after setting forth the statute in
haec verba, our suprene court noted that the state was required to
prove that before the act of killing, “a plan to murder was forned
after the matter had been nade a subject of deliberation and
reflection.” In State v. Schurz, 176 Ariz. 46, 55 n.5, 859 P.2d
156, 165 n.5 (1993), our suprene court observed in passing that
“[1]n addition to intention or know edge, preneditation requires
reflection.” Thus, notwithstanding the statute’s narrower
definition of preneditation as solely the passage of tine, our
suprenme court continued to treat preneditation as al so including
the act of reflection in addition to the passage of tine.

q13 More recently, this court in State v. Ramirez, 190 Ari z.
65, 945 P.2d 376 (App. 1997), directly held that statutory
preneditation required that not only nmust a period of time to
permt reflection elapse, but also that actual reflection nust
occur during this period. 190 Ariz. at 69, 945 P.2d at 380. W
relied on pre-1978 Ari zona Suprene Court cases defining prenedita-
tion as requiring actual reflection as well as sone |egislative
hi story connected with the 1978 revisions to the Arizona crim nal
code that indicated the |l egislature did not intend to significantly
change the existing lawrelative to homcide. 1d. at 70, 945 P.2d

at 381. In addition, we surveyed sonme post-1978 Arizona Suprene



Court jurisprudence on the subject, such as the cases noted above,
which indicated that the suprene court continued to regard
prenedi tation as a concept involving actual reflection. Id
114 In the 1998 |egislative session, however, the Arizona
Legi sl ature expressed its disagreenent wth Ramirez by effectively
overruling it. The preneditation statute was changed to specifi-
cally address the issue of reflection, and the anended statute now
reads:

“Prenmedi tation” neans that the defendant acts

with either the intention or the know edge

that he will kill another human being, when

such intention or know edge precedes the

killing by any length of tinme to permt re-

flection. Proof of actual reflection is not

required, but an act is not done with prenedi-

tationif it is the instant effect of a sudden

quarrel or heat of passion.
1998 Ariz. Sess. Laws. ch. 289, 8§ 6 (enphasis added).
915 The inpact of this anmendnent is clear. By specifically
relieving the state of any obligation to prove actual reflection,
the legislature enphasized its intention that preneditation does
not require that the specific thought process of reflection nust
occur during the prescribed period of tine. Rather, preneditation
consists solely of the passage of the specified period of tinme. It
is inportant to note that by elimnating the need to prove act ual
reflection, a rfortiori the legislature also elimnated actual

reflectionitself as a part of the definition. Any suggestion that

actual reflection still constitutes an aspect of preneditation not



only contravenes the clear inport of the anmendnent but al so runs
counter to the Due Process Clause. That clause pernmits a crimnal
conviction to stand only “upon proof beyond a reasonabl e doubt of
every fact necessary to constitute the crine . . . charged.” In re
Wwinship, 397 U.S. 358, 366 (1970). Under this principle, the
| egi sl ature could not constitutionally retain actual reflection as
an el enment of preneditation yet relieve the state of the burden of
proving it. Patterson v. New York, 432 U S. 197, 210 (1977)
(“[T] he Due Process C ause requires the prosecutionto prove beyond
a reasonabl e doubt all of the elenments included in the definition
of the offense . . . charged.”). Thus, we conclude that the 1998
anendnment was designed to ensure that preneditation was defined
solely as the passage of a period of tine, to elimnate actual
reflection as part of the definition, and to overrule the case | aw
to the contrary.

q16 Def endant does not contest the legislature’ s right to
di stingui sh between degrees of nurder solely on the basis of a
period of tine. However, he contends that in this particul ar case,
the legislature has created a statute that is unconstitutionally
vague on its face because defining preneditation as “any | ength of
time” with no further guidance to a jury of how |l ong such a period
must be fails the Herndon requirenment of a sufficiently ascertain-
abl e standard of guilt. 301 U S. at 261. W reject this conten-

tion, however, because a fair reading of the statute, conbined with



a common- sense consi deration of howjurors performtheir function,
denonstrates that the time period enployed by the statute to
descri be preneditati on has enough substance to provide a workabl e
met hod for distinguishing between degrees of nurder.

q17 We first note that “any length of tinme” is not undefined
inthe statute. Wile the statute has elimnated the need to prove

actual reflection, it nevertheless has retained the concept of

reflection as the guidepost to determning the conpass of “any
| ength of tine.” It does so by attaching “to permt reflection”
as the qualifying feature of “any length of tinme.” However, the

statute does not in turn define reflection, but this om ssion does
not undermne reflection’s efficacy as a descriptive aid.

q18 When a word in a statute is undefined, courts apply the
ordi nary meaning of the term State v. Korzep, 165 Ariz. 490, 493,
799 P.2d 831, 834 (1990). This holds true when the termis part of
a jury instruction based on a statute, and jurors are usually
instructed to apply the ordi nary neani ng of any word or phrase not
defined by the court. See State v. Barnett, 142 Ariz. 592, 594,
691 P.2d 683, 685 (1984) (the court need not define aword if it is
one comonly wunderstood by those famliar wth the English
| anguage). Therefore, when asked to apply the “any length of tine
to permt reflection” criterion, jurors wll wuse the ordinary
meaning of “reflection” to determne what length of tinme is

necessary to constitute preneditation.

10



919 The next question is what is the ordinary neaning of
“reflection” that jurors would use. |In response, we think it fair
to presune that definitions from widely used and respected
di ctionaries represent the ordi nary neani ngs of words as under st ood
by lay jurors. See State v. Wise, 137 Ariz. 468, 470 n. 3, 671 P. 2d
909, 911 n.3 (1983) (Random House Dictionary of the English
Language--used in statutory construction context); accord In re
Paul M., 198 Ariz. 122, 124-25, § 7, 7 P.3d 131, 133-34 (App. 2000)
(Webster’s Third New International Dictionary); State v. Mahaney,
193 Ariz. 566, 568, 91 12-13, 975 P.2d 156, 158 (App. 1999)
(Webster’s College Dictionary). W find in the Random House
Unabridged Dictionary 1620 (2d ed. 1993) that “reflection” is
defined, inter alia, as “a fixing of the thoughts on sonething;
careful consideration.” Synonyns include “neditation, rum nation,
del i beration, cogitation, study, [and] thinking.” 1d. Thus, |ay
jurors charged with determ ning whether the state has proved
premeditation would require evidence of a passage of tine |ong
enough to enconpass a sonewhat conplicated and invol ved thought
process, the kind of process involved, for exanple, in “carefu

consi deration.” Put another way, we believe that by associating
reflection, and the tine period inplicated in the ordi nary neani ng
of that concept, with the “any length of tinme” criterion for
preneditation, the statute tells jurors that “any length of tine to

permt reflection” is atine period of sone substance. |In order to

11



find premeditation, jurors nust find that substance by finding a
time period sufficient to enconpass a conpl ex thought process.
120 We acknow edge that the “any length of tinme to permt
reflection” standard is | ess precise than, for exanple, an “actua
reflection” standard. The vagueness doctrine, however, does not
demand mat hemati cal precision. Grayned, 408 U S. at 110. A pena
statute is not rendered void for vagueness nerely because it grants
sonme discretion to those who adm nister the law. 1 Wayne R Lafave
& Austin W Scott, Jr., Substantive Criminal Law 8 2.3(c), at 133
(1986). “The crimnal law is full of instances in which the
| egi sl ature has passed on to the adm nistrators sone responsibility
for determning the actual boundaries of the law, as with the

frequent occasions when a jury is asked to determ ne whether the

def endant acted ‘reasonably’ in sone respect.” Id.
121 W think that “any length of tine to permt reflection”
is one of those instances. When enployed as a standard for

adjudication, it conplies with the requirenents of the vagueness
doctri ne because it provi des an adequate benchrmark to permt jurors
to non-arbitrarily distinguish between first- and second-degree
murder in each case. Consequently, we hold that the preneditation
statute is not unconstitutionally vague on its face.

122 This does not end our exam nation, however, because in
vagueness jurisprudence the inquiry is not directed solely at the

face of the statute but includes any judicial interpretation of the

12



statute’s | anguage. 1 Lafave & Scott, supra, 8 2.3(a), at 127 (a
statute is not tested on its face, but rather with its judicia
gl oss). The United States Suprene Court, in dealing with a
vagueness challenge to a New York obscenity statute, had this to
say about a reviewing court’s evaluation of a statute that had
previ ously been construed in state courts:

This construction fixes the neaning of the

statute for this case. The interpretation by

the Court of Appeals puts these words in the

statute as definitely as if it had been so

anmended by the |egislature.
Winters v. New York, 333 U.S. 507, 514 (1948).
923 Thus, our analysis of the “any length of tine to permt
reflection” |anguage is inconplete until we also consider any
interpretation accorded this | anguage by our suprene court. Before
doi ng so, we acknow edge that the supreme court cases we consider
wer e deci ded before the 1998 anendnent. It is clear, however, that
the amendnent did not inplicate these interpretati ons because the
amendnment did not change the relevant “length of tinme to permt
reflection” | anguage. It did change “a” to “any” before “l ength of
time” but this does not change the essential neaning of the phrase.
Theref ore, because vagueness analysis requires it, we treat these
interpretations as an integral part of the statute.
124 W are also cognizant of the principle that when the

| egi sl ature amends an existing statute, it is presuned to be aware

of prior judicial constructions of the statute by our suprene

13



court. State v. Superior Court, 104 Ariz. 440, 442, 454 P.2d 982,
984 (1969). Thus, if the legislature retains previously construed
terms wthin the anended version, we al so presune that it approves
the prior construction and intends those terns to continue to have
the sane nmeaning. Id.; State v. Jones, 94 Ariz. 334, 336, 385 P. 2d
213, 215 (1963); State v. Pennington, 149 Ariz. 167, 168, 717 P.2d
471, 472 (App. 1985). That the legislature retained the “any
length of tinme to permt reflection” |anguage, thereby presunp-
tively approving the nmeaning accorded the phrase by our suprene
court, is an additional reason why we nust i ncorporate the judicial
interpretations into our analysis.

925 Turning to the prior interpretations, a clear pronounce-
nment of the neani ng our suprene court has placed on the “any | ength
of time to permt reflection” |anguage appears in State v. Hutton,
143 Ariz. 386, 694 P.2d 216 (1985). In that case, the court
st at ed:

Premeditati on exists when a defendant acts
with the knowl edge or intention that he wll

kill another human being, and such know edge
or intention precedes the killing by a length
of time to permt reflection. A RS
13-1101(1). This length of time can be as

instantaneous as the time it takes to make
successive thoughts to kill and can be proved
by circumstantial evidence.

143 Ariz. at 389, 694 P.2d at 219 (enphasis added). In later
cases, the court continued to regard preneditation, as defined in

the statute, as having the potential of being “as instantaneous as

14



successi ve thoughts of the mnd . State v. Kreps, 146 Ari z.
446, 449, 706 P.2d 1213, 1216 (1985); State v. Gulbrandson, 184
Ariz. 46, 65, 906 P.2d 579, 598 (1995); State v. Spears, 184 Ariz.
277, 289, 908 P.2d 1062, 1074 (1996).

926 Obvi ously, the neani ng we have suggested for “any |l ength
of time to permt reflection,” the nmeaning the phrase would have if
the statute were construed solely onits face, is inconsistent with
an instantaneous passage of tine. Yet, this is the neaning that
the suprene court accords the phrase and is therefore the neaning
that a jury would be required to use. Because a party is entitled
to an instruction on any theory of the case supported by the
evi dence, State v. Rodriguez, 192 Ariz. 58, 61 § 16, 961 P.2d 1006,
1009 (1998), juries nust be instructed, if the state so requests,
that when determining preneditation, the Iength of tine necessary
to permt reflection can be as instantaneous as successive
thoughts. It does not require extended analysis to conclude that
such a length of tinme is markedly shorter than, and perhaps even
different in kind from the Iength of time jurors would | ook for if
they were applying the ordinary neaning of “any length of time to
permt reflection.”

q27 Because we include the judicial interpretations of “any
length of tine to permt reflection” in our anal ysis, the vagueness
inquiry shifts to whether a |l ength of tinme benchmark for prenedita-

tion that does not inplicate careful consideration, or neditation,

15



or study, but occurs as quickly as the human mnd can think
successi ve thoughts, provides an adequate standard by which a jury
can determ ne whether preneditation has been proved. It is when
the issue is franed in this manner that we find we nust agree with
def endant. Wen nothing nore than an instant of time constitutes
the dividing line between first- and second-degree mnurder, and
there is nothing whatsoever that a jury nmust find has happened
during this instant in order to find preneditation, it sinply
cannot be said that this provides “a sufficiently ascertainable
standard of guilt.” Herndon, 301 U S. at 261

128 To illustrate, consider that the preneditation statute
contenplates that in every intentional or knowi ng rmurder, the
semnal event for liability purposes is the formation of the
decision to kill. A RS. 8§ 13-1101(1) (preneditation exists “when
such intention or know edge precedes the killing by any |length of
time to permt reflection”) (enphasis added). This decision is
followed by the act of killing. If the nurder is first-degree, it
IS because the evidence shows that in between these two events
prenmedi tation occurred. If the nurder is second-degree, it is
because the evidence shows that preneditation did not occur.

929 However, when preneditation is just an instant of tine
and not hing nore, irrebuttabl e evidence of preneditation wl| exist
I n every case of intentional or know ng nurder. This is so because

common sense teaches that it is inpossible to formthe intent to

16



kill and then performthe act of killing without there existing in
bet ween at |east one instant of time sufficient for one thought.
Every nurder will be a preneditated nurder and a jury will never be
able to find differently except upon a basis other than the
evi dence, such as synpathy, prejudice, or sonme other arbitrary
gr ound. Thus, although the legislature purported to classify
mur der by degree and inpose significantly differing punishnents
dependi ng upon the degree found by the jury, and further purported
to provi de a benchmark by which juries could reasonably distinguish
bet ween degrees, the benchmark is an illusory one. This is
precisely the type of result condemmed by the United States Suprene
Court in Giaccio because “it leaves . . . jurors free to decide,
wi thout any legally fixed standards, what is prohibited and what is
not in each particular case.” 382 U S. at 402-083.

930 We acknow edge t hat the suprenme court deci sions regarding
the “instantaneous as successive thoughts” |anguage were handed
down during a period when actual reflection was assunmed to be a
necessary conponent of preneditation. |f actual reflection were
necessary in order to establish prenmeditation, it could be said
that the "instantaneous as successive thoughts” definition did not
deprive juries of an ascertainable standard. This is so because
there was sonething that had to happen during the *“in-between”
i nstant--nanely, reflection--which neant that there had to be sone

evidence that it did happen. Thus, juries were not asked to
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di stingui sh between degrees of nurder arbitrarily but rather based
on evi dence.
131 However, the supreme court never conditioned the
appropriateness of the "instantaneous as successive thoughts”
interpretation of “any length of time “ on the prem se that actual
reflection had to occur during that tine. That is, the two were
never nmade dependent upon each other. Therefore, we feel conpelled
totreat the “instantaneous as successive thoughts” interpretations
as continuing to have binding precedential status.
132 Viewed in this context, we find that the judicial
interpretation superinposed upon the |egislative enactnent has
created a standardl ess vacuumin whi ch determ nati ons of degrees of
guilt can only be decided arbitrarily. W nust judge such a result
unaccept abl e under the Due Process C ause and therefore concl ude
that AR S. 8 13-1101(1), as judicially construed, is unconstitu-
tionally vague.

DISPOSITION
q33 We | ack the authority to overrule Arizona Suprene Court
precedents and therefore cannot save the statute with a construc-
tion that elimnates the offending “instantaneous as successive
t houghts” | anguage. W note, however, that in this case the jury
was not instructed using this | anguage and the prosecution did not
argue for a finding of preneditation based on this concept.

Rat her, the jury was instructed on preneditation using just the

18



| anguage of the statute which, as we have held herein, is a
constitutionally acceptabl e standard.

134 That the “instantaneous as successive thoughts” concept
was not inparted to the jury in this case necessarily raises two
addi ti onal issues. First, should we consider that part of
def endant’ s vagueness argunent that relies on the “instantaneous as
successi ve thoughts” |anguage even though the |anguage did not
affect defendant; that is, does defendant |ack standing to
conpl ain? Second, notw t hstandi ng the constitutional defect inthe
statute, should defendant’s conviction for preneditated first-
degree nurder be affirnmed because he was not harned by the defect?
935 Wth regard to standing, ordinarily a person whose
conduct clearly falls within the valid prohibition of a statute may
not chall enge the statute for vagueness. State v. Tocco, 156 Ari z.
116, 119, 750 P.2d 874, 877 (1988). However, standing is not a
jurisdictional prerequisite in Arizona. State v. B Bar Enter-
prises, Inc., 133 Ariz. 99, 101 n.2, 649 P.2d 978, 980 n.2 (1982).
Consequently, if no objectionis raised the issue is deened wai ved,
and the court may address the nerits of the vagueness chall enge.
See Matter of Pima County Juvenile Action No. S-114487, 179 Ari z.
86, 91 n.3, 876 P.2d 1121, 1126 n.3 (1994).

136 Inurgingthetrial court toinvalidate the preneditation
statute, defendant’s trial counsel included the successive thoughts

concept in his argunent. Defendant’s appell ate counsel repeated
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the argunment in his opening brief, pointing out that “[b]ecause
Arizona case | aw has repeatedly stated that the tine required for
premeditati on can be as ‘instantaneous as successive thoughts of
the mnd . . . the facts surrounding any intentional or know ng
murder -- whether charged as a first degree nurder or a second
degree nmurder — woul d support a finding that there was sufficient
time to preneditate.” Neither in the trial court nor in this court

did the state rai se any question regardi ng defendant’s standing to

make this argunment. We therefore consider the standing issue
wai ved.
q37 W also note that standing is a rule of judicial

restraint that should give way when a matter of public inportance
is raised and the question is likely to recur. Fraternal Order of
Police Lodge 2 v. Phoenix Employee Relations Board, 133 Ariz. 126,
127, 650 P.2d 428, 429 (1982). If, in the context in which the
significant question is raised, it appears that the parties before
the court are true adversaries who have fully devel oped the issue,
a rigid adherence to a traditional concept of standing is not
necessary. Armory Park v. Episcopal Community Services, 148 Ari z.
1, 6, 712 P.2d 914, 919 (1985).

938 The wvalidity of Arizona's preneditation statute is
unquestionably a matter of great public inportance. Whether the
statute, with its judicial gloss, is unconstitutionally vague wl |

continue to arise in prosecutions throughout the state anytine the
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court or the prosecutor informs a jury that the length of tine
constituting preneditation can be as qui ck as successive thoughts
of the mnd. See, e.g., Ramirez, 190 Ariz. at 67, 945 P.2d at 378.
Here, two parties who are clearly adversarial have fully and
conpetently briefed the issue, and it nakes little sense to permt
possi bly defective convictions to accunulate in the systemwhen the
guestion can be resolved now. W therefore conclude that defen-
dant’s lack of standing does not inpair our ability to adequately
address the constitutional validity of the preneditation statute
nor does it outweigh the necessity that we do so.

139 Turning to the question of harm ess error, we reviewthe
evi dence under the preneditation definition actually used in this
case, the definition we have found constitutionally valid. This
revi ew di scl oses that on the norning of the nurder, defendant was
seen outside the victims home. Ten mnutes |later, he was seen on
the porch of the hone dragging the victim inside by her hair.
Shortly thereafter, 911 dispatch received a call fromthe victinis
home. Four gunshots were heard on the call. There was a nine-
second del ay between the first and third shot and anot her ei ght een-
second delay between the third and fourth shot, as well as a
worman’ s scream  The nedical exam ner testified that one of the
shots was a contact shot that traveled through the victinis brain,

and, therefore, was likely the fourth shot because the victi mwoul d
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have instantly been rendered unconscious and unable to noan or
scream
q40 The evidence of the troubled relationship between
def endant and the victimprior to the day of the nurder, including
defendant’s threat to kill her if she divorced him was nore than
sufficient to permt the jury to find that defendant forned the
intent to kill much earlier than the norning of the nurder.
However, even if we assune that the jury found that defendant did
not form the intent to kill wuntil he arrived in the victims
nei ghbor hood, the | apse of tinme between then and when the shooting
was heard by the 911 dispatcher clearly qualifies as a sufficient
time to permt reflection.
141 “Brror, beit constitutional or otherwise, is harmess if
we can say, beyond a reasonable doubt, that the error did not
contribute to or affect the verdict.” State v. Bible, 175 Ariz.
549, 588, 858 P.2d 1152, 1191 (1993). 1In this case, although we
find the preneditation statute defective, we also find that the
defect did not affect defendant’s trial in any way. Because
def endant was not prejudiced, his conviction will stand.

THE CONCURRENCE
q42 The concurrence appears to reject the notion that
preneditation is defined solely as the passage of tinme when it
states that “[t]he true test is not the duration of tine but,

rather, the extent of the reflection.” Concurring Opinion, infra
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at 1 49. Not only does this contradict the definition chosen by
the legislature, it also appears to insert actual reflection back
into the mx. This inpression is reinforced when the concurrence
further states that prenmeditation “is a period of tinme during which
the mnd actually considers the performance of an act . . .” Id.
at 1 47. Al so, “there nonethel ess m ght be evidence regarding the
nature of manner of the death sufficient to denonstrate an intent
to kill according to a preconceived design.” Id. at 1 48.
Finally, “[t]he addition of the phrase ‘proof of actual reflection

is not required does not dimnish the concept that preneditation

is a design, a determnationto kill, distinctly forned in the m nd
at any nonent ‘preced[ing] the killing by any length of tine
[sufficient] to permit reflection . . .7 1d. at Y 49.

q43 We agree that the ordinary | ay understandi ng of prenedi -

tation m ght include such concepts as “a design, a determnation to
kill,” “an intent to kill according to a preconcei ved design,” or
“actually consider[ing] the performance of an act.” However, we
bel i eve that our anal ysis has shown that statutory preneditation in
Arizona is defined solely as a passage of tine which, while it nust
be sufficient to permt reflection, does not require that reflec-
tion actually occur, or that a design be preconceived, or that the
m nd actually consider the performance of the act of killing. W
cauti on agai nst suggesting preneditation definitions that vary from

or even contradict the definition the | egislature has settled upon.

23



More inportantly, we reiterate that actual reflection, or
synonynous concepts, cannot be reinserted into preneditation and
have the statute remamin constitutional. The 1 egislature cannot
make a particular fact an el enent of a crine yet relieve the state
of the burden of proving it. In re winship, 397 U.S. at 366. W

shoul d not attribute such an intent to the |egislature by suggest-

ing that prenmeditation still includes actual reflection.
CONCLUSION
q44 Def endant’ s conviction and sentence for preneditated

first-degree nmurder are affirned.

James B. Sult, Presiding Judge

CONCURRI NG

Cecil B. Patterson, Jr., Judge
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EHRL 1 CH Judge, concurring
q45 | respectfully differ from the majority’ s analysis of
Arizona's first-degree (preneditated) nurder?! statute.? Therefore,
| can only concur in the result.
146 A person conmits nurder in the first degree if, “[i]n-
tendi ng or knowi ng that [his] conduct will cause death, [he] causes
t he death of another with preneditation,” ArRz. Rev. Stat. (“A R S.”)
§ 13-1105(A) (1), and it is with the meaning of the word “prenedita-
tion” that we now struggle. Between 1978 and 1998, the statutory
definition of “preneditation” was the follow ng:

[ T] he defendant acts with either the intention

or the know edge that he wll kill another

human bei ng, when such intention or knowledge

precedes the killing by any length of time to

permit reflection, but an act is not done with

preneditation if it is the instant effect of a

sudden quarrel or heat of passion.
A RS 8 13-1101(1)(1978) (enphasi s added). 1In 1997, another panel

of this court held that this definition of “prenmeditation” required

not only tinme to allow “reflection” but proof that actual reflec-

'Fi rst-degree nurder al so enconpasses nmurder comritted in the
course of a given felony. This opinion pertains only to that
manner of first-degree nurder involving preneditation.

’l add what is probably an unnecessary renminder that it is this
court’s duty to uphold the constitutionality of a statute whenever
possi bl e. Arizona Dep’t of Public Safety v. Superior Court
(Falcone), 190 Ariz. 490, 494, 949 P.2d 983, 988 (App. 1997);
Almendarez-Torres v. United States, 523 U. S. 224, 237 (1998) (“As
Justice Holnes said long ago: ‘A statute nust be construed, if
fairly possible, so as to avoid not only the conclusion that it is
unconstitutional but also grave doubts upon that score,” quoting
United States v. Jin Fuey Moy, 241 U.S. 394, 401 (1916).).
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tion had occurred during this time. State v. Ramirez, 190 Ari z.
65, 69, 945 P.2d 376, 380 (App. 1997). In apparent response, the
1998 | egi sl ature anended the definition of “preneditation” to state
the foll ow ng:

‘ Premeditation’ means that the defendant acts

with either the intention or the know edge

that he will kill another human bei ng, when

such intention or knowledge precedes the

killing by any length of time to permit re-

flection. Proof of actual reflection 1is not

required, but an act is not done with prenedi -

tationif it is the instant effect of a sudden

quarrel or heat of passion.
AR S 8 13-1101(1)(1998) (enphasi s added). Conparing the two stat -
utory definitions, the legislature did not change the phrase upon
which the majority focuses, “such intention or know edge precedes
the killing by any length of tinme to permt reflection,” it added
the critical sentence yet the one ignored by the majority: *Proof
of actual reflection is not required.”
q47 In both versions of the statute, the |anguage defi ning
prenedi tation says that the defendant’s intent and know edge nust
precede the nurder by a length of time sufficient to permt
reflection. Thus, “preneditation” is a period of tine during which
the mnd actually considers the performance of an act, the
formation of an intention or determnation to kill, which results
in the death of another.

148 Wil e reflection nmay be suggested by the passage of tine,

preneditation relates to nental processes not necessarily readily
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susceptible to “proof of actual reflection.” There may be no diary
entries, docunentation or other expression of the contenplated
nmur der . There may not be overt “planning activity” or facts
regardi ng t he def endant' s behavior prior to the killing which m ght
indicate his design to take a person’s |life or facts about the
def endant's previ ous behavior to suggest the contenpl ation of the
victim s death, but there nonethel ess m ght be evidence regarding
the nature or manner of the death sufficient to denonstrate an
intent to kill according to a preconceived design. See, e.g.,
State v. Murray, 184 Ariz. 9, 32, 506 P.2d 542, 565 (1995) (hol di ng
that shooting victins “execution-style” shows that defendants had
sufficient tine to permt reflection), cert. denied, 518 U. S. 1010
(1996). It was in seemng response to this reality ignored in the
Ramirez opinion that the legislature acted. And it is in this con-
text that the statutory phrase “proof of actual reflection is not
required” can be fairly interpreted as not requiring specific proof
of a “period of tinme” preceding the killing but, rather, |eaving
the jury free to draw fromthe totality of the evidence a reason-
able inference as to the (lack of) spontaneity or adequacy of the
defendant’s reflection. The enphasis is on the jury' s resolution
that a length of tine sufficient to “permt reflection” preceding
the murder occurred such as to warrant a legitinate inference that
prenmedi tation occurred. This is not dissimlar to asking jurorsto

det erm ne whether an individual acted “reasonably” or to resolve
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other conflicts simlarly elusive but dependent upon the human
experi ence.

149 The addition of the phrase “proof of actual reflectionis
not required’” does not dimnish the concept that preneditation is
a design, a determnationto kill, distinctly forned in the mnd at
any nonent “preced[ing] the killing by any length of tine [suffi-
cient] to permt reflection,” certainly as distinguished from*“the
i nstant effect of a sudden quarrel or heat of passion.” ARS. 8§
13-1101(1). Because it may be as al acritous as successive thoughts
of the mnd, State v. Green, 192 Ariz. 431, 446 72, 967 P.2d 106,
121 (1998); see also State v. Hutton, 143 Ariz. 386, 389, 694 P.2d
216, 219 (1985)(“This length of tinme [to permt reflection] may be
as instantaneous as the tinme it takes to make successive thoughts
to kill ... .), there may be no pal pabl e “proof of actual reflec-
tion.” |Indeed, “proof of actual reflection” may be as difficult of
identification as that of any other thought because, if the jury
bel i eves fromthe evidence that the act constituting the killing
has been preceded by and has been the result of preneditation, no
matter howrapidly the act follows the thought, it is preneditated.
For this reason, the |aw neither does nor can undertake to insist
on proof of the actual period during which the thought nust be pon-
dered before it canripeninto “the intention or the know edge t hat
he will kill another human being” such that it is preneditated.

This wll vary with different individuals and under varying
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ci rcunst ances. The true test is not the duration of tinme but,
rat her, the extent of the reflection. A cold, calculated judgnment
and decision to kill may be reached in the nost brief period of
time, but it is enough if thereis tine for the mnd to think upon
or consider the act and then determine to do it. If, therefore,
the killing is not the instant effect of inpulse — if there is
hesi tation or doubt to be overcone, a choice nmade as the result of
t hought or reflection, however short the struggle between the
intention and the act — it is sufficient to characterize the crine

as preneditated nurder.

SUSAN A. EHRLI CH, Judge
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