IN THE COURT OF APPEALS
STATE OF ARI ZONA
DI VI SI ON ONE

STATE OF ARI ZONA, 1 CA-CR 99-0152

)
)
Appel | ee, ) DEPARTMENT A
)
V. )
)y OPI NI ON
ORLANDO GOMEZ, )
) Filed July 13, 2000
Appel | ant . )
)

Appeal fromthe Superior Court in Maricopa County
Cause No. CR 98-93453
The Honorabl e Janmes H. Keppel, Judge

AFFI RVED

Janet Napolitano, Attorney General Phoeni x
By Paul J. McMurdi e, Chief Counsel,
Crim nal Appeals Section
and Katia Mehu, Assistant Attorney General
Attorneys for Appellee

Dean W Trebesch, Maricopa County Public Defender Phoeni x
By James H. Kenper, Deputy Public Defender
Attorneys for Appell ant

F1 DEL, Judge



11 | n assessi ng whet her an anonynous citizen' s report of

crime in progress provides reasonable suspicion for an
i nvestigative stop by the police, should greater reliability be
attributed to a traceable 911 call froma private tel ephone than
to an untraceable, entirely anonynmous, report of crime? W
answer that question affirmatively in this appeal.
Hi STORY

12 Def endant was convicted of possession of narcotic
drugs, dangerous drugs, and drug paraphernali a. He argues on
appeal that the trial court erred by denying his nmotion to
suppress the incul patory fruits of an investigative vehicul ar
stop that emanated froma 911 call.

13 A Chandl er police officer was di spatched to i nvestigate
a 911 caller’s report that a passenger had been pointing a gun
out the wi ndow of a pickup and waving it in the air; the caller
said that she observed this behavior while stopped behind the
truck in the drive-through | ane of a fast food restaurant. The
caller identified the truck by color, nmke, Ilicense plate
nunber, and direction; the officer, spotting it inthe vicinity,
initiated an investigative stop. The driver acknow edged t hat
Def endant, a passenger, had been wavi ng a handgun in sport; the
driver said he had taken the gun from Def endant and put it away.

When a records check revealed an outstanding warrant for



Def endant, he was arrested; during the ensuing custodial
i nventory search, the police found drugs and drug paraphernalia
in his sock
14 Def endant asserts on 4" Amendnent grounds that the
police |lacked any basis in reasonable suspicion to stop the
truck in which he was a passenger. His argunment to suppress the
drugs and paraphernalia found upon his person hinges entirely
upon the validity of the investigative stop.

STANDI NG
15 We first consider the State’s argunent that Defendant,
as a passenger, lacks standing to assert a 4!" Anendnent search
or seizure violation. This argunment confuses standi ng to object
to a search of the truck with standing to object to the stop.
In Rakas v. Illinois, 439 U.S. 128 (1978), the |l eading authority
on passenger standing, the passengers did not contest the
validity of the stop, and the Suprenme Court resolved their
search objection by concluding that they had shown no
“legiti mate expectation of privacy in the glove conpartnment or
area under the seat of the car in which they were nerely
passengers.” 1d. at 148.
16 Here, in contrast, Defendant’s argument for suppression
does not extend to evidence found in common areas of the truck.

It extends only to items found upon his person, which were
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fruits of the chall enged underlying stop. Most authorities
since Rakas that have differentiated the stop question fromthe
search question have concluded that a passenger, whose freedom
of nmovement is interrupted no | ess than that of the driver, has
standing to object that a stop anounts to an unreasonable
sei zure of his person. See, e.g., 5 WAYNE R LAFAVE, SEARCH AND
SEIZURE 173-74 n. 231 (3" ed. 1996). As the Onhio Suprene Court
stated in an opinion quoted by LaFave, “both passengers and the
driver have standing regarding the legality of a stopping
because when the vehicle is stopped, they are equally seized.”
State v. Carter, 630 N. E. 2d 355, 360 (Ohio 1994).
17 Fi ndi ng that Defendant has standing, we turn to the
validity of the stop.

REASONABLE SUSPI Cl ON
18 Whet her the police have reasonabl e suspicion to make
an investigative stop is a m xed question of |aw and fact that
we review de novo. See State v. Rogers, 186 Ariz. 508, 510, 924
P.2d 1027, 1029 (1996).
19 The trial court, upholding the stop, found that the
call to the police provided reasonabl e suspicion that Defendant
had engaged in crimnal activity, specifically, the reckless
display of a firearm in violation of AR S. § 13-2904(A)(6)

(1994). Defendant, however, citing State v. Altieri, 191 Ari z.
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1, 951 P.2d 866 (1997), argues that information provided by the
caller, who did not | eave her nane, was insufficiently detailed
to provide the reasonable suspicion that nust wunderlie an
i nvestigative stop.

110 Under Altieri, to support a stop, “an anonynous
tip . . . must show sufficiently detailed circunstances to
indicate that the informant came by his information in a
reliable way.” 1d. at 3, 951 P.2d at 868 (citing Spinelli wv.
United States, 393 U S. 410 (1969); State v. Wiite, 122 Ariz.
42, 43, 592 P.2d 1308, 1309 (App. 1979)). Defendant points out
that the caller’s description of the car did not exceed “easily
obtai ned facts and conditions existing at the time of the tip.”
ld. (quoting Alabama v. Wite, 496 U S. 325, 332 (1990)). DMore
is generally required to denonstrate reliability under Altier

than current information that could be obtained by anyone who

saw a def endant passing by. Id.

111 The State distinguished Altieri in the trial court by
contrasting transportation of unlawful drugs -—- the crine
reported there — with reckless display of a firearm — the

crime reported here. The imm nent potential danger associ ated
with a firearm the State argued, provides nore |atitude for
reasonabl e i nvestigation by the police. The Suprenme Court has

rej ected a conparabl e argument, however, in Florida v. J.L., No.
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98-1993, 2000 WL 309131, 529 U.S. ___ (2000), a decision issued
since this matter came before this court.

112 In J.L., an anonynous caller reported to the police
that a young nmale at a bus stop was carrying a gun. The caller
accurately described the young man’s | ocati on and appearance but
provided no further detail. This information was inadequate to
support an investigative stop, the Court explained, because
reasonabl e suspicion “requires that a tip be reliable in its
assertion of illegality, not just inits tendency to identify a
determ nate person.” |d. at *4. The Court explicitly rejected
the argunment that pre-search reliability testing standards
should be eased in cases of tips concerning unlawful firearm
possessi on. The Court explained, “Such an exception would
enabl e any person seeking to harass another to set in notion an
intrusive, enbarrassing police search . . . sinply by placing an

anonynmous call falsely reporting the target’s unlawful carriage

of a gun.” Id.
113 One m ght undertake to distinguish J.L. on the ground
t hat Defendant Gonmez, if the report were true, was not just

carrying a weapon but conmmtting a crime involving a weapon --
the reckless display of a firearmin violation of AR S. 8§ 13-
2904(A)(6). This distinction is problemtic, however, for in

J.L., the Suprene Court expressly rejected the assertion that



the nere report of an illegal act involving a firearm would
suffice to support a stop, absent suitable indicia of
reliability. Responding to an argunent that the suspect’s youth
made the stop and frisk valid because it is a crine in Florida
for persons under 21 to carry concealed firearnms, the Court
st at ed,

This contention msses the mark. Even
assum ng that the arresting officers could
be sure that J.L. was under 21, they would
have had reasonabl e suspicion that J.L. was
engaged in crimnal activity only if they
could be confident that he was carrying a
gun in the first place. The nmere fact that
a tip, if true, would describe illegal
activity does not nean that the police nmay
make a Terry stop wthout neeting the
reliability requirenent

ld. at *4, n. *.
114 The Court added a suggestive caveat, however:

The facts of this case do not require us to
specul ate about the circunstances under
whi ch the danger alleged in an anonynous tip
m ght be so great as to justify a search
even without a showing of reliability. W
do not say, for exanple, that a report of a
person carrying a bonb need bear the indicia
of reliability we demand for a report of a
person carrying a firearm before the police
can constitutionally conduct a frisk.

ld. at *5. This caveat invites the question whether pointing a
gun out the w ndow and waving it in the air, the act reported

here, poses a sufficient risk of danger to warrant a nore



relaxed reliability standard than pertains to unlawfully
carrying a gun. Al t hough we state the question, we need not
answer it in this case;! it suffices to resolve this case by
consi dering the question of informer anonymty in the context of
a 911 call froma private phone.

115 The State argues on appeal that a sufficient margin of
extra reliability arises fromthe fact that this was a “citizen
conplaint” rather than a mere “anonymous tip.” Past Arizona
cases have supported the general proposition that “reliability
is enhanced” when “an ordinary citizen volunteers informtion
whi ch he has come upon in the ordinary course of his affairs,
conpletely free of any possible ordinary gain.” State ex rel
Fl ournoy v. Wen, 108 Ariz. 356, 364, 498 P.2d 444, 452 (1972);
see also State v. Lawson, 144 Ariz. 547, 552, 698 P.2d 1266,
1271 (1985); State v. Diffenderfer, 120 Ariz. 404, 406, 586 P.2d
653, 655 (App. 1978).

116 The State suggests no criteria that would di stinguish
a citizen conplaint froman anonymous tip and place a 911 call
inthe first category rather than the second. Justice Kennedy’s

concurring opinion in J.L., however, gives some help in this

! Al t hough the State argued in the trial court that the
danger of the reported conduct warranted a rel axed standard of
reliability, it did not reiterate this argunment on appeal.
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regard. In a “truly anonynmous” phone call, Justice Kennedy
observed, “the informant has not placed his credibility at risk

and can lie with inmpunity.” J.L., 2000 WL 309131, at *6.
| nsofar as could be told fromthe record, the informant in J. L.

was such a person; there was no recording of the call, and

not hi ng was known about the caller. ld. at *1. Simlarly,
there is no indication in Altieri that the informant was

traceable; the court described the caller as an anonynous

i nformer and gave no further detail. 191 Ariz. at 2, 951 P.2d
at 867.
117 This was not such a call. Here, although the 911

operator did not ask the caller her nanme and the caller did not
offer it, the phone call was recorded, and it is apparent from
the recordi ng that she was calling fromher hone.? One who dials
911 from a private phone is traceable, and does place
credibility at risk in a way that an unidentifiable caller from
a public phone does not. Cf. J.L. at *6-7 (suggesting that a

different reliability assessnent m ght be warranted where the

2 The caller told the 911 operator that she and her
daught er had been behi nd t he Def endant and his conpanion in the
drive-through lane of a Jack in the Box restaurant. Asked by
the 911 operator how | ong ago she had seen the conduct that she
reported, the caller responded, “I live like five m nutes away,
so |'d probably say |ike seven-eight m nutes ago.”
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phone call can be traced).?3
118 By making a traceable call from her home phone, this
caller placed her credibility at risk in a manner conparable to
the unidentified truck driver in Lawson who stopped at an
agricultural inspection station and gave the inspector the
i cense nunber of a vehicle whose occupants had offered to sel
hi m sexual services and drugs. See State v. Lawson, 144 Ari z.
at 551-52, 698 P.2d at 1270-71. Just as the Lawson truck driver
was traceable and identifiable, presumably through his |icense
nunber, so was the 911 caller in this case. And just as the
truck driver’s report qualified for the “enhanced reliability”
of information volunteered by a disinterested private citizen,
id., so does the information volunteered by the caller in this
case.

ConCLUSI ON
119 The police had a reasonable basis for believing that
their traceable citizen caller was reliable in her assertion of
illegality and, accordingly, had an appropriate constitutional
basis for an investigative stop. Because the trial court

correctly denied Defendant’s notion to suppress the evidence

s | ndeed, the police made a foll ow-up contact with the
call er and, upon |earning that she wi shed to remai n anonynous,
treated Defendant’s firearmdisplay as a crinme without a victim
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that resulted from that stop and because no other issues are

present ed, Defendant’s conviction and sentence are affirned.

NOEL FI DEL, Presiding Judge

CONCURRI NG

THOVAS C. KLEI NSCHM DT, Judge

REBECCA WHI TE BERCH, Judge
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