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11 Denni s Wayne Cani on appeal s hi s convi ctions and sent ences
for murder, aggravated assault, m sconduct involving weapons,
escape, and solicitation to conmt nmurder. W affirmin part and

reverse in part.



FACTUAL AND PROCEDURAL HISTORY
g2 On March 6, 1997, Canion was driving a borrowed vehicle
when O ficer David Madeya pul | ed hi mover for speeding and driving
w th suspended |icense plates. He could not produce a driver’s
| icense, vehicle registration, or proof of insurance. Oficer
Madeya noticed a knife sheath in the vehicle and asked Canion to
step out and nove to the rear of the vehicle. In response to
O ficer Madeya' s question whether he was carrying any weapons,
Canion eventually admtted he was carrying a gun and a pocket
knife. Oficer Madeya renoved the gun and placed it on the hood of
the patrol car. As Oficer Madeya attenpted to renove the knife
from Canion’s pocket, Canion began struggling with the officer.
Meanwhi | e, Cani on’ s passenger, Patricia Coburn, exited the vehicle.
O ficer Madeya told her to get back into the vehicle and she
appeared to begin to conply. Canion broke free and attenpted to
run back to the vehicle, Oficer Madeya grabbed him and Canion hit
hi mseveral tinmes. As Oficer Madeya struggled to control Canion,

Coburn got out of the vehicle again, this time with a handgun.

13 Canion testified that he saw Coburn wth the gun and
yell ed “don’t shoot, don’t shoot.” O ficer Madeya testified that
Canion yelled “kill him Kkill him” though he admtted that he

m ght have heard Canion yell the word “shoot,” rather than “kill.”

In any event, Oficer Madeya shot Coburn and she died. Oficers



| ater recovered a revolver, cocked and ready to fire, that was
| ying next to her on the ground where she fell.

14 A search of Coburn, Canion, and the vehicle reveal ed
seven guns, a wooden nallet, and four knives. Additionally, at the
time of the incident, Canion was in violation of his parole for a
previous nurder conviction, for failing to report to his parole
officer, and for leaving a hal fway house w thout perm ssion.

95 In separate counts, and in the alternative, Canion was
charged with felony nurder, based on the underlying felony of
escape, and first degree preneditated nurder. In both nurder
counts, Coburn was identified as the victim Cani on was al so
charged in separate counts with aggravated assault agai nst a peace
of ficer engaged in official duties, a class 2 dangerous felony, or
in the alternative, attenpted nmurder in the first degree, a class
2 felony. Oficer Madeya was all eged as the victimin both counts.
I n addition, Canion was charged with m sconduct involving weapons,
a class 4 felony; escape, a class 4 dangerous felony; and

solicitation to conmt first degree nurder, a class 3 dangerous

felony.?
q6 The instructions to the jury included instructions on
felony nmurder and preneditated mnurder. The instructions for

premedi t at ed murder i ncluded the | esser-incl uded of fenses of second

! Canion was also originally charged with one count of
possession of marijuana, a class 6 felony, which was severed for
trial.



degree nmurder and mansl aughter. The trial court rejected defense
counsel’s request that it instruct the jurors that they could
return a verdict on either felony nmurder or preneditated nurder

but not both, and that they could return a verdict on either
aggravated assault or attenpted nurder, but not both. It appears
that the instruction the court gave to the jury on aggravated
assault was for the class 6 offense of placing a peace officer in
fear of immnent injury, rather than the class 2 offense that had
been char ged. The court provided the jury with guilty verdict
forms for all of the crines charged, including |esser-included

of fenses, and “not guilty” fornms for each count.

q7 The jury returned guilty verdicts for felony nurder and
for second degree nurder. It also found Canion guilty of
aggravated assault, but not gquilty of attenpted nurder. In

addition, the jury found Canion guilty of msconduct involving
weapons, escape, and solicitation to conmt second degree mnurder.
q8 The trial court concluded that the convictions for fel ony
mur der and second degree nurder “nerged,” and it sentenced Canion
only for the greater offense. It inposed a life sentence, wth
parole eligibility after serving 25 years for the felony nurder
conviction; a presunptive ten and one-half year consecutive
sentence for the aggravated assault conviction; and presunptive
sentences for the weapons m sconduct, escape, and solicitation

convi ctions, each not exceeding ten years, to run concurrently with



t he aggravated assault sentence. The court credited Canion wth
750 days of presentence incarceration on the felony nurder
conviction. Canion tinely appeal ed.

DISCUSSION

| . Consi stency of Two Murder Convi cti ons

19 Canion first contends that wunder the United States
Suprene Court’s decision in Schad v. Arizona, 501 U.S. 624 (1991),
prenedi tated nurder and felony nurder are one offense. He argues
that the felony nmurder count and the preneditated nurder count of
the indictnment were alternative forns of the sane of fense, and t hat
the jurors were confused because the trial court refused to
instruct themproperly. He contends that the instructions should
have been consistent with the indictnment, which charged the counts
in the alternative; that is, the jury could find Canion guilty of
either felony nmurder or preneditated nurder, or could find himnot
guilty of either, but could not find him guilty of both. He
contends that the jury's guilty verdict for second degree nurder
inmpliedly acquitted him of preneditated nurder, and nust also
i ndicate that it found himnot guilty of felony nurder. Thus, he
argues, he was inproperly sentenced for felony nurder instead of
t he second degree nurder verdict, and the case nust be remanded for
re-sent enci ng.

q10 The State argues that Canion has either invited error or

wai ved the argunent absent fundanmental error because his attorney



failed to object when the verdict was read and because, at the
sentenci ng hearing, he agreed to the trial court’s “nerger” theory
and sentencing on felony nurder. |t appears that defense counse

reluctantly did so because he had no better resolution than the
trial court. W therefore decline to find that defense counse

“invited” the error. Mreover, anillegal sentence can be reversed
on appeal despite the lack of an objection. See State v. Whitney,
151 Ariz. 113, 115, 726 P.2d 210, 212 (App. 1985). W find that
Cani on has not waived his objection that it was error to sentence
himfor the first degree nurder conviction rather than the second
degree nmurder conviction. W find no error.

q11 The Suprenme Court in Schad did not hold, as Canion
argues, that the jury’s finding of no preneditation would “negat]| e]
the mental state required for felony nurder, as well.” Rather, the
Suprene Court explained that, “under Arizona |aw neither
preneditation nor the commssion of a felony is formally an
i ndependent elenent of first degree nurder; they are treated as
mere neans of satisfying a mens rea el enment of high culpability.”
Id. at 639. Moreover, the Arizona Suprene Court previously has
held that a verdict of “not guilty” on a charge of first degree
preneditated nmurder is not inconsistent with a guilty verdict on a
charge of felony nmurder. State v. Smith, 160 Ariz. 507, 513, 774
P.2d 811, 817 (1989). Even if we accept Canion’s argunent that the

jury’'s verdict of guilty of second degree nurder neans that it



found him not guilty of first degree preneditated nurder, it
neither nullifies the felony nurder guilty verdict nor inplies that
the jury actually found himinnocent of that offense.

q12 Cani on next submts that, because the indictnment set
forth the felony nurder and preneditated nurder charges “in the
alternative,” the jury was required to return a guilty verdict on
one or the other, or neither, but not both. He contends that
allowwng the jury to return guilty verdicts on both offenses
unfairly allowed the State two opportunities for a first degree
mur der convi cti on. Because the jury found himguilty of second
degree nurder, he argues, the State is “stuck wth” that verdict
rather than the felony nurder guilty verdict.

q13 Al though the indictnment in this case may have been
i nprudently worded, by placing the two theories of first degree
murder in alternative counts, rather than stating them as
alternative theories under the sane count, we do not agree that it
requires the result Canion urges. Cf. State v. Kelly, 149 Ariz.
115, 116, 716 P.2d 1052, 1053 (App. 1986) (explaining why it is
proper to charge both preneditated and felony nurder alternatively
in one count). Essentially, the State charged Canion with one
count of preneditated first degree nurder and one count of felony
nmurder commtted in the course of escape. |f properly charged and
instructed, a jury would not reach the i ssue of whether Cani on was

guilty of second degree murder unless it acquitted him on both



theories of first degree nurder. Here, the jury found Canion
guilty of felony murder. “Extra” verdicts on the |esser-included
offenses to the preneditated nurder charge do not affect the
validity of the wunaninmous guilty verdict on the felony nurder
char ge. See United States v. Gaddis, 424 U.S. 544, 551 (1976)
(White, J., concurring) (finding that when an i nproperly instructed
jury convicted a defendant of both robbery and possession of
proceeds of robbery, “[i]t may be concluded with satisfactory
certainty that the jury, having convicted for both of fenses, would
have convicted of robbery if it had been properly instructed”).
Canion is not entitled to re-sentencing on this basis.

1. Jury Confusion and Lack of Unanimty

114 The trial ~court refused Canion’s request for an
instruction that the jurors could find himguilty of either felony
mur der (count one) or preneditated nurder (count two), or neither,
but not both. For count one, the court provided “guilty” and “not
guilty” verdict forns. For count two, the court provided the
follow ng verdict forns: guilty of preneditated nurder, guilty of
second degree nurder, gqguilty of nanslaughter, and not guilty of
count two. Canion argues that the instructions and verdict forns
were insufficient and “nuddl ed,” and that they m sl ed and confused
the jurors. He contends that the “inconsistent” verdicts require

reversal and retrial on the nmurder charges, citing Milanovich v.



United States, 365 U.S. 551, 554-56 (1961), and Gaddis, 424 U.S. at
549- 50.

915 W find that the verdicts are not, in fact, inconsistent.
The sane evidence could support a conviction for either felony
mur der or second degree nurder. Thus, the cases the State cites,
such as State v. Zakhar, 105 Ariz. 31, 459 P.2d 83 (1969), and
State v. Webb, 186 Ariz. 560, 925 P.2d 701 (App. 1996), are not
directly on point. Li kew se, this is not a typical “lesser-
included of fense” situation because there are no | esser-included
of fenses to felony nurder. State v. Schad, 163 Ariz. 411, 417, 788
P.2d 1162, 1168 (1989), aff’d sub nom. Schad v. Arizona, 501 U.S.
624. Thus, cases such as State v. Engram, while instructive, are
not directly on point. 171 Ariz. 363, 366, 831 P.2d 362, 365 (App.
1991) (noting that “every case that we can find . . . concludes
that the verdict of guilty on the | esser included of fense shoul d be
vacated, and the verdict on the greater offense should be all owed
to stand”). Therefore, we believe Canion to be arguing that it is
i mproper to allowthe jury to render guilty verdicts on both fel ony
mur der and second degree nurder of the same victim and that such
verdicts require a retrial

q16 First, we note that the verdict fornms were sufficient and
not likely to confuse the jury. See State v. Hernandez, 191 Ari z.
553, 561, 959 P.2d 810, 818 (App. 1998) (finding that subm ssion of

“guilty” and “not guilty” fornms for each | esser-included offense is



perm ssi ble under the Arizona Rules of Crimnal Procedure, Rule
23.3, but not required), review denied (1999). The verdict forns
“show ed] every choice of verdict that the jury could return,” id.
(quoting State v. Knorr, 186 Ariz. 300, 303, 921 P.2d 703, 706
(App. 1996)), and clearly gave “the jury the choice of finding the

defendant ‘not guilty’ on the charged of fense and all of the | esser

i ncl uded offenses.” Id.

q17 Moreover, even if the nenbers of the jury were confused
by the instructions, we find no reversible error. Cani on
incorrectly argues that Milanovich and Gaddis are controlling. 1In

Milanovich, a defendant was convicted of both stealing froma Naval
commi ssary store and receiving the stolen currency--convictions
whi ch coul d not both stand, even though both were supported by the
evi dence. 365 U.S. at 552-55. The trial court had failed to
instruct the jury that it could convict the defendant of either
| arceny or receiving, but not both. 714 at 553. The Suprene Court
reasoned that it was inpossible to determ ne which conviction the
jury would have settled upon if it had been properly instructed.
Id. at 555. Thus, the court set aside the convictions and remanded
the matter. I1d. at 556.

q18 However, Justice Wiite' s concurring opinion in Gaddis
called this result into question. 424 U. S. at 551. Justice Wite
reasoned that if properly instructed, the jury would first consider

the greater offense, and would only consider the | esser offense if

10



it did not unani nmously convict on the greater offense. 1d. Thus,
he reasoned, “[i]t may be concluded with satisfactory certainty
that the jury, having convicted for both offenses, would have
convicted of robbery if it had been properly instructed.” Id.
Federal appellate courts that have considered the issue since
Gaddis have applied the reasoning of the Gaddis concurrence,
finding a newtrial unnecessary. E.g., United States v. Brown, 996
F.2d 1049, 1055-56 (10th Cr. 1993).

q19 We |ikew se adopt Justice Wiite's reasoning in Gaddis.
As expl ai ned above, had the jury been properly instructed to
consider the first degree nurder charge before proceeding to the
| esser murder charges, it would have considered both theories of
first degree nurder before considering the | esser-included of fenses
in count two. Because the jury, in fact, convicted Canion of
fel ony murder, we are confident that it would have done the sane if
properly instructed, the only difference being that it would not
have then proceeded to consider the lesser-included offenses in
count two.? Even assunming that the jury was confused by inproper
instructions, the error does not require a newtrial because Cani on
was sentenced for only one of the offenses.

920 It is unfortunate that the trial court used the word

“merger.” However, the use of this word did not create reversible

2 Additionally, we note that the jury found Canion guilty of
the underlying felony alleged in the fel ony nurder count--escape.

11



error. Mving beyond the trial court’s use of the term “nerger,”
and by not giving that termthe | egal effect the dissent believes
it must be given, a finding of guilt of felony nurder and second
degree nmurder are not inconsistent. Not only did the State prove
t he necessary el enents to secure the conviction for fel ony nurder,
but it al so proved the necessary el enents of second degree nurder.
Two separate crines with one ultimte result--the death of another
human- -were proven by the State, for which the trial court refused,
and prudently so, to inpose nultiple sentences. The trial court’s
use of the term“nmerger” in sentencing does not negate the quantum
of proof that the State produced to prove all of the necessary
el enents of both felony nurder and second degree nurder. Because
the better procedure would have been to sinply vacate the second
degree nurder conviction, as opposed to “nerging” the two
convi ctions, we vacate Canion’s second degree murder conviction.

I1l1. Jury Instructions on Alternative Charqges

121 Cani on contends that the | egal effect of charging crines
intwo alternative counts is to require a conviction for one or the
other of the crines, but not both, citing State v. Smith, 631
S.W2d 353 (M. Ct. App. 1982), and State v. Berry, 916 S.W2d 389
(M. . App. 1996). He subnmits that the trial court was required

to instruct the jury that it could convict him of either felony

12



murder or preneditated nurder (or one of its |esser-included
of fenses), or neither, but not both.?3

122 “The decision to refuse a jury instruction is within the
trial court’s discretion, and this court will not reverse it absent
a cl ear abuse of that discretion.” State v. Bolton, 182 Ariz. 290,
309, 896 P.2d 830, 849 (1995). Here, as discussed above, the
i ndictment was inprudently worded to place the two alternative
theories of first degree nurder in alternative counts, rather than
sinmply charging first degree nurder under two alternative theories
in the sane count. Properly instructed, the jury woul d have been
required to consider both theories of first degree nurder before
noving on to consider the |esser-included offenses on the
prenedi tated murder count. Thus, the instruction Canion requested
woul d only have conpounded the error in the indictnment, adding,
rat her than elimnating, confusion.

923 W find the Mssouri cases cited by  Cani on
di sti ngui shabl e. In Smith, the defendant was charged wth
attenpted nurder or, alternatively, “conspiracy with the purpose of
pronoting and facilitating [a] murder.” 631 S.W2d at 354-55. The
jury convicted Smth only of conspiracy to commt nurder, and the
M ssouri Court of Appeals affirned. Id. at 355. In Berry, the

def endant was charged with forcible rape or, alternatively, first

® W reject the State’'s waiver argunent. The record shows
that the court and the State understood that Canion’s attorney
requested such an instruction.

13



degree sexual assault; and forcible sodony or, alternatively,
“deviate sexual assault.” 916 S.W2d at 395-96. The jury
convicted the defendant only of first degree sexual assault and
devi at e sexual assault, and the M ssouri Court of appeal s affirned,
finding that the jury instructions were adequate. Id. The
alternative charges in those cases were not alternative nethods of
proving the same crine. Rat her, they were different degrees of
crimes which could have been proven fromsimlar facts. Thus, in
the M ssouri cases, the alternative nature of the charges and the
instructions to convict on only one charge or the other, but not
both, were designed to prevent conviction for two crines arising
from a single factual scenario. Here, by contrast, the
“alternative” counts one and two charged only one crine: first
degree nmurder. See Schad, 163 Ariz. at 417, 788 P.2d at 1168. An
instruction that the jury nust find the defendant guilty of one or
t he ot her or neither, but not both, was advi sabl e, but unnecessary.

I V. Neqgl i gent Hom cide | nstruction

124 Cani on next argues that the trial court erred by refusing

to give his requested instruction on the | esser-included of fense of

negli gent honmicide. A defendant is entitled to an instruction “on
all grades of homcide that are reasonably supported by the
evi dence.” State v. Ruelas, 165 Ariz. 326, 328, 798 P.2d 1335,

1337 (App. 1990). However, there are no | esser-included of fenses

to felony nmurder. Schad, 163 Ariz. at 417, 788 P.2d at 1168. 1In

14



[ ight of our conclusion that the conviction for felony nurder is
valid and that the trial court did not err in its sentencing
determ nation, we need not consider this issue.

V. The Defendant’s Wi ver of His Presence During Jury Sel ection

925 Under Rule 19.2 of the Arizona Rules of Crimnal
Procedure, a defendant has a right to be present at every stage of
the trial, “including the inpaneling of the jury.” The right to be
present at critical stages of the proceedings, including jury
selection, also is guaranteed by the Fifth, Sixth, and Fourteenth
Amendnents to the United States Constitution. State v. Garcia-
Contreras, 191 Ariz. 144, 147, 1 8, 953 P.2d 536, 538 (1998) ; State
v. Levato, 186 Ariz. 441, 443, 924 P.2d 445, 447 (1996). Cani on
contends that the trial court violated his right to be present
during the “for cause” challenges to the jury panel by relying on
def ense counsel’ s wai ver instead of asking hi mwhet her he wi shed to
wai ve his presence.

926 This Court previously has held that a trial court may
rely on counsel’s waiver of a defendant’s right to be present
during perenptory chall enges; personal waiver by the defendant is
not required. State v. Collins, 133 Ariz. 20, 23, 648 P.2d 135,
138 (App. 1982). “Unl ess the circunstances are exceptional, a
def endant is bound by his counsel’s waiver of his constitutiona

rights,” even without a showing that the attorney consulted with

t he def endant. Id. (citing Henry v. Mississippi, 379 U.S. 443

15



(1965)). We see no reason to apply a different rule to “for cause”
chal | enges.

927 Cani on submits that the Arizona Suprene Court’s deci sion
I N Garcia-Contreras requires a different result. However, the
i ssue in that case was not whether the right to be present during
jury selection could be waived by counsel, but whether the trial
court permssibly required the defendant, who was in custody and
wearing prison attire, to choose between his right to be present
for jury selection and his right to appear before the jury in
civilian clothing. 1d. at 145, § 3, 953 P.2d at 537. The suprene
court noted that this forced wai ver of one constitutional right or
anot her coul d have been avoi ded by granting a short continuance to
await the arrival of the defendant’s civilian clothing. Id. at
146, T 7, 953 P.2d at 538. The suprene court held that, “wthout
nmeani ngful alternatives, [the defendant’s] decision not to attend
jury selection nmust be considered involuntary.” 1d. at 147, | 11
953 P.2d at 539. Here, by contrast, there is no evidence, or even
any al | egation, of any coercion that caused Canion to involuntarily
wai ve his right to be present.

928 In this case, the transcript shows that the trial court
specifically asked the defense attorney whether Canion chose to be
absent during the “for cause” chall enges:

THE COURT: Let the record show that M. Canion
is not present. | take it . . . that’s by his choice?

[ DEFENSE COUNSEL]: Yeah, he waives his presence.

16



Absent “exceptional” circunstances, which Canion has not all eged,
Canion is bound by his counsel’s waiver. The trial court did not
err by relying on defense counsel’s statenent that Canion “wai ve[d]
hi s presence.”

VI. Aggravated Assault Conviction and Sentence

929 Cani on contends that the State indicted himfor a class
3 aggravated assault, but that the trial court instructed the jury
on a class 6 aggravated assault. Then, the trial court conpounded
the error by providing a verdict formfor a class 3 offense, and
sentencing himfor a class 3 offense. Thus, Canion contends, the
jury found himguilty of a crine for which it had no instructions,
and the trial court sentenced himfor a crine for which he was not
properly convicted. The State, by contrast, contends Cani on was
indicted for a class 2 fel ony aggravat ed assault, but convicted and
sentenced for a class 6 felony aggravated assault.

930 Qur review of the record reveals the follow ng: The
indictment cited Arizona Revised Statutes Annotated (A R S.)
sections 13-1204(A)(2), (B) and -1203(A)(2). A charge under
section 13-1204(A)(2) (Supp. 1999) is a class 3 felony, see AR S
§ 13-1204(B) (Supp. 1999), unless comm tted agai nst a peace officer
engaged in official duties, in which case it is a class 2 felony.
See AAR'S. 8 13-1204(C) (Supp. 1999). A charge under section 13-
1203(A)(2) (1989) is a class 2 m sdeneanor. See AR S. § 13-

1203(B) (1989). The elenents alleged in the indictnment track those

17



of section 13-1204(A)(2), and include the allegation that the crine
was conmitted agai nst a peace officer. Thus, as charged, the crine
was a class 2 felony. The indictnment charged that Cani on committed
the aggravated assault either “alone or wth another,” thus
alleging a theory of acconplice liability. See, e.g., State v.
Baldenegro, 188 Ariz. 10, 13, 932 P.2d 275, 278 (App. 1996)
(uphol di ng acconplice liability theory for aggravated assault).
131 The trial court instructed the jury as foll ows:

The crime of aggravated assault requires proof of
the followi ng two things:

1. The defendant intentionally put anot her person
i n reasonabl e apprehensi on of i mredi ate physical injury;
and

2. The defendant knew or had reason to know t hat

the person in question was a peace officer|[.]
This instruction set forth the elenents of section 13-1204(A)(5)
(Supp. 1999), the class 6 felony, see AR S. 8§ 13-1204(B), rather
than section 13-1204(A)(2), the class 2 felony, because the
instruction did not require a finding that defendant used a deadly

weapon or dangerous instrunent.

132 Later, the trial court instructed the jury:
If you find the defendant guilty of . . . aggravated
assault, . . . you nust determ ne whether the offense
was . . . a dangerous offense . . . . An offense

Is a dangerous offense if it involves the use or
exhi bition of a weapon.

The term deadl y weapon neans anyt hi ng desi gned for
| et hal use, including a firearm

18



Additionally, the trial court instructed the jury on acconplice
l[iability as follows:

A personis crimnally accountantable [sic] for the
conduct of another if such person is an acconplice of the
ot her person in the comm ssion of an offense.

An acconplice is a person who, with the intent to
pronote or facilitate the comm ssion of an of fense, aids,
counsel s, agrees to aid or attenpts to aid anot her person
in conmmtting the offense.

933 The verdict form for the aggravated assault count does
not set forth any of the elenents of the offense, nor does it
i ndi cate what class of felony is alleged. It nerely states: “We,
the Jury, duly enpaneled and sworn in the above-entitled action,
upon our oaths, do find the Defendant, Dennis Wayne Canion, Quilty
of Count 3: Aggravated Assault.” It also provides spaces for the
jury to check whether it found the offense to be dangerous or
nondangerous. The space for “Dangerous” is checked.

134 Finally, the trial court sentenced Canion for aggravated
assault, a class 2 dangerous felony, and inposed a consecutive
sentence of 10.5 years.* This is the presunptive sentence for a

first conviction of a class 2 felony involving the use or

threatening exhibition of a deadly weapon or the intentional or

4 The State cites the sentencing mnute entry for the
proposition that the trial court actually sentenced Canion on the
class 6 felony. The mnute entry |lists the aggravated assault as
a class 6 felony, but also states that the sentence is 10.5 years,
presunptive. Based on the sentencing transcript and on the
statutory sentencing schene, it is obvious that the mnute entry’s
notation of the offense as a “class 6" felony is erroneous.

19



knowi ng infliction of serious physical infjury. A RS. 8§ 13-604(1)
(Supp. 1999).
935 Thus, Canion was indicted and sentenced for a class 2
danger ous aggravated assault. W therefore interpret his argunent
to be that the jury was not properly instructed on the el enents of
the class 2 felony, and therefore his conviction and sentence for
that crime nust be reversed. Canion also states that “there was
evi dence supporting” the class 6 felony instruction actually
gi ven, but no verdict formfor it. As noted, the verdict formdid
not specify the class of felony that applied. W therefore
interpret this argunent to be that it is inpossible to determ ne
fromthe verdict form which offense or class of felony the jury
actual ly believed occurred.
936 The State contends the error is harnl ess because Cani on
was sentenced for a class 6 felony, the sane crine for which the
jury was instructed. As discussed above, this is incorrect because
the record shows that Canion was sentenced for a class 2 felony.
q37 When we conpare the statutory elenents with the jury
instruction given, we find one elenent of the class 2 felony
m ssing: the requirenent that the jury find that Canion (or an
acconplice) “use[d] a deadly weapon or dangerous i nstrunent” during
the offense. A RS. 8§ 13-1204(A)(2). In other words, placing a
peace officer in reasonable apprehension of inmnent physical

infjury is a class 6 felony, see AR S. 8 13-1204(A)(5), (B), but

20



using a deadly weapon to place a peace officer in reasonable
appr ehensi on of inmm nent physical injury is a class 2 felony. See
A RS § 13-1204(A(2), (B, (©O. The aggravated assault
i nstruction, as given, omtted the el enment “use of a deadly weapon
during the offense.”

38 The jury specifically and unaninously found that the
crime was “dangerous.” This finding required the jury to concl ude
that, during comm ssion of the offense, Canion (or an acconplice)
used or exhibited a deadly weapon, defined as “anything designed
for lethal use, including afirearm” The jury’s unaninous finding
t hat Cani on used a deadly weapon during the offense woul d provide
the mssing elenent for the class 2 felony. W believe that, in
the context of an aggravated assault charge, the jury's finding
that Canion (or an acconplice) “exhibited” a deadly weapon al so
satisfied that el enent. The offense, if properly instructed, would
have required proof that Canion “use[d] a deadly weapon or
dangerous instrument,” to “intentionally plac[e] another person in
reasonabl e apprehensi on of inmedi ate physical injury.” A R S. 88

13-1203(A)(2), -1204(A)(2). Exhibiting a deadly weapon is

equivalent to its “use” in this context, so long as the other
person actual |y and reasonabl y feared i nedi at e physi cal injury--an
el ement Cani on concedes exi st ed.

q39 W t herefore conclude that the instructions given, though

far fromideal, neverthel ess were adequate because they required
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the jury to decide all of the elenents necessary for the class 2
felony with which Canion was charged. Moreover, the jury
unani nously found all of the el ements necessary to support Canion’s
conviction and sentence for the class 2 felony. See Gaddis, 424
U S. at 551. Therefore, we affirmCanion’s conviction and sentence
for the class 2 felony of aggravated assault.

VIl. Prosecutorial M sconduct

q40 Finally, Canion contends that the prosecutor engaged in
m sconduct during his cross-exanm nation of Canion. He contends
that the m sconduct requires reversal because it denied hima fair
trial. Despite this assertion, the record reveals that defense
counsel failed to object to any of the statenments now chal | enged.
q41 A failure to object during trial constitutes waiver,
absent fundanental error. State v. Valdez, 160 Ariz. 9, 13-14, 770
P.2d 313, 317-18 (1989). Thus, to prevail on his claim of
prosecutorial msconduct, Canion nust denonstrate that the
prosecutor’s action “so infected the trial with unfairness as to
make the resulting conviction a denial of due process.” Donnelly
v. DeChristoforo, 416 U.S. 637, 643 (1974). To reverse on the
basi s of prosecutorial m sconduct, the conduct nust be so egregi ous
as to perneate the entire atnosphere of the trial. See State v.
Atwood, 171 Ariz. 576, 611, 832 P.2d 593, 628 (1992); see also
State v. Murray, 184 Ariz. 9, 35, 906 P.2d 542, 568 (1995) (finding

the question to be “whether the prosecutor’s actions were
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reasonably likely to have affected the jury' s verdict, thereby
denying him a fair trial”). When mi sconduct results in the
def endant being denied a fair trial, we will reverse even absent an
objection at the tine of the m sconduct. State v. Duzan, 176 Ari z.
463, 467, 862 P.2d 223, 227 (App. 1993).

q42 Cani on contends that the prosecutor asked hi ma nunber of
questions during cross-exam nation in which he highlighted the
differences between Canion’s testinony and Oficer Mdeya s
testinony, and that the prosecutor asked Canion to coment on the
officer’s credibility. Cani on argues that these questions were
i mproper, citing State v. Reimer, 189 Ariz. 239, 241, 941 P.2d 912,
914 (App. 1997) (holding that it is inproper to ask a witness to
comment on the credibility of another witness), and United States
v. Sanchez, 176 F.3d 1214, 1219-20 (9th Cir. 1999) (finding it
i nproper for a prosecutor to ask a defendant whether a Deputy
Marshall lied when he testified). He contends the questions
perneated the trial and deprived himof a fair trial because the
out cone of the case depended entirely on which version of events
the jury believed--Canion’s, or Oficer Mudeya’s.

143 Cani on does not contend that other evidence at the tri al
was presented unfairly, nor does he contend that the prosecutor
presented i nproper information to the jury by his questions. The
questions elicited only information that the jury previously had

heard when Oficer Madeya testified, and hi ghl i ght ed
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i nconsi stenci es between Canion’s and O ficer Madeya's testinony—-
i nconsi stenci es which a prosecutor would be all owed to argue to the
jury. The jury could not have been surprised to hear that Canion
believed the officer was mstaken in his recollection of the
events, given Canion’s own conflicting testinony, nor do we think
that Canion’s acknow edgnent of the discrepancies was likely to
affect the jury's overall assessnent of either wtness's
credibility. Cf. State v. Morales, ___ Ariz. ___, 10 P.3d 630
(App. 2000). The trial court instructed the jurors not to give
greater credibility to the police officer’s testinony nerely
because he was a police officer, but to rely on other indicia of
credibility and reliability, such as ability and opportunity to
observe, nenory while testifying, notive, prejudice, and any
i nconsi stent statenents. It is presunmed that jurors have foll owed
the trial court’s instructions. State v. LeBlanc, 186 Ariz. 437,
439, 924 P.2d 441, 443 (1996).

144 Even i f we assune the prosecutor’s questions constituted
m sconduct, we do not find that the m sconduct was so pervasive or
so pronounced that the defendant’s trial |acked fundanental

f ai rness.
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CONCLUSION
145 For the foregoing reasons, we affirm Canion’s conviction
for felony nmurder and aggravat ed assault and vacat e Cani on’s second

degree murder conviction.

W LLI AM F. GARBARI NO, Judge

CONCURRI NG

SHELDON H. WEI SBERG, Presi di ng Judge

EHRL 1 CH Judge, dissenting

146 | dissent fromthe majority’s opinion. There is no doubt
in nmy mnd that Canion should be granted a new trial. This is a
record replete with errors that “cast doubt on the integrity of the
verdict.” State v. King, 158 Ariz. 419, 424 n.4, 763 P.2d 239, 244
n.4 (1988).

q47 Only two errors need be discussed: The trial court erred
by allowing the jury to return verdicts of guilt of both first-
degree (felony) murder and second-degree nurder as a |esser-
i ncluded offense of first-degree (preneditated) nmurder because it
concl uded that the two convictions would “nmerge” upon sentencing.

The trial court also erred by instructing the jury on aggravated
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assault as a class 6 felony, although Canion was indicted for
aggravat ed assault as a class 2 felony, the jury was given a ver-
dict formonly with regard to a class 2 felony, and Cani on was

gi ven a consecutive sentence for the comm ssion of a class 2 fel-

ony.

A. First-Degree Murder
148 Canion was indicted for a single first-degree nurder in
alternative counts: Count |, felony nurder, and Count |1, prened-
itated nurder. Despite Canion’s objections, the jury was not

instructed that these were alternate forns of first-degree nurder
Rat her, its instructions included those for both fel ony nmurder and
preneditated nmurder, and the instructions for preneditated nurder
i ncluded instructions for, inter alia, the | esser-included of fense
of second-degree nmurder. Wth these instructions, the jury found
Canion guilty of first-degree (felony) nmurder (Count 1) and of
second-degree rmurder (Count I1). Cearly the trial court erred in
permtting the case to be sent to the jury in such a way as to
permt convictions of two degrees of homicide for the one nurder
wi t h whi ch Canion was charged. Clearly the convictions for fel ony
mur der and second- degree nurder do not nerge as “doubl e puni shnent”
in sentencing. Cearly this is not an error that can be renedi ed
absent a new trial.

q49 The felony-nmurder doctrine is an anomaly in the |aw of

hom ci de because the governnent is not required to prove that the
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def endant had the nens rea for nurder but only that for the attend-

ant felony. In early comon |aw, nurder was sinply defined as the
unl awful killing of anot her human being with “mal i ce af oret hought;”
the intent to kill and the intent to commt a felony were alterna-

tive aspects of a single concept of mal evol ence. Schad v. Arizona,
501 U. S. 624, 640-41 (1991). Thus, a person who caused a death
while perpetrating a felony was guilty of murder; intent was im
put ed regardl ess of the actual intent of the offender, the danger-
ousness of the felony or the likelihood that death m ght result.
See W Lafave & A. Scott, CrRimNAL LAw 545-46 (1972). The rationale
was that, because the defendant commtted a felony, he was a “bad
person” such that society need not concern itself with the fact
that the result acconplished may have been very different fromthe
result intended. Id. at 560. Wth the evolution of the crimnal
| aw, however, it cane to be espoused that a person is not crim -
nally liable without the requisite culpable nental state wth
regard to the result of his action. 1d. Accordingly, sone United
States |egislatures and appellate courts have inposed differing
requi renents fromthe origi nal cormon-Iaw doctrine, such as requir-
i ng the defendant to have a degree of cul pable nental state beyond
the intent to commt the underlying felony. See, e.g., Ark. CoODE
ANN. 8 41.1501(1)(a) (1977) (defendant must manifest "extrene indif-
ference to the value of human Iife" in causing the death); DeL. Cope

Aww. tit. 11, 8 636(a)(6)(Supp. 1982)(requiring "crimnal negli-
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gence"); LA. Rev. Star. AW. 8 14:30 (West Supp. 1983)(requiring
"specific intent to kill or to inflict great bodily harm'); sState
v. Doucette, 470 A 2d 676, 682 (M. 1983)(malice as essential
el ement of felony nurder); People v. Aaron, 299 N. W 2d 304, 326-27
(Mch. 1980)(rmalice not found from intent to commt underlying
felony alone); State v. Galloway, 275 N W2d 736, 738 (lowa
1979) (fel ony nurder includes el enent of malice), overrul ed on ot her
grounds, State v. Schutz, 579 N W2d 317 (lowa 1998); State v.
Harrison, 564 P.2d 1321, 1324 (N.M 1977)(presunption that one who
commts any felony has requisite nens rea to commt first-degree
mur der insupportable legal fiction; killing nmust be natural and
probabl e consequence of felony), superceded by statute on other
grounds, Tafoya v. Baca, 702 P.2d 1001 (N.M 1985); State v. Mil-
lette, 299 A 2d 150, 153 (N. H. 1972) (nmalice i ndi spensabl e aspect of
nmurder and not inference of law from nere act of killing during
comm ssion of felony); State v. Noren, 371 N.W2d 381, 384 (Ws.
Ct. App. 1985)(construing "natural and probabl e consequence” |an-
guage of felony-nurder statute to limt liability to deaths that
wer e foreseeabl e consequences of felonious acts equal to "depraved
m nd" murder); see also MobEL PENAL CobeE 8 210. 2 (requiring reckl ess-
ness under circunstances “manifesting an extrene indifference to
the value of human life”).

950 Arizona' s statutory schene remains, though, that there

are two neans of conmtting first-degree nurder, with preneditation
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or in the course of a designated felony;® they carry alternative
mental states, one being preneditation and the other being the
“intent required for nurder conbined with the conm ssion of an
i ndependent |y cul pable felony.” Schad, 501 U. S. at 631-32, citing
State v. Serna, 69 Ariz. 181, 188 (1949)(“The attenpt to perpetrate
[any felony] named in the statute, during which a homcide is
commtted, takes the place of and anmobunts to the | egal equival ent
of such deliberation, preneditation, and design, which were ot her-
Wi se necessary attributes of nurder inthe first degree.” (Citation
omtted.)).

151 These being alternative nental states, however, and this
Is the point significant for the resolution of Canion' s case
first-degree nurder remains one offense, not twd. Id. at 637-45.
That is why the single homcide was charged in this case in the

alternative; Canion was not charged with two nmurders but wth

> Arizona Revised Statutes (“A R S.”) section 13-1105 (1997)
provides in pertinent part:

A. A person conmits first degree nmurder if:

1. Intending or knowi ng that the person’s
conduct will cause death, such person causes
the death of another with preneditation

2. Acting either alone or with one or nore
ot her persons such person comrits or attenpts
to commt [designhated felonies] and in the
course of and in furtherance of such offense
or immediate flight from such offense, such
person or another person causes the death of
any person.
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alternative nethods of commtting a single first-degree nurder
See State v. Kelly, 149 Ariz. 115, 116, 716 P.2d 1052, 1053 (App.
1986) (first-degree nurder charged alternatively in one count).
152 The majority basically is equating felony nmurder with
second-degree nurder as if the crinmes were a simlar expression of
an “extrene indifference to human life” or the “reckl ess engagenent
in conduct creating a grave risk of death.”® On this rationale,
they are able to uphold a nerger of the second-degree nurder con-
viction wwth the first-degree nurder conviction. While in many
states, as above noted, the crine of nmurder conmtted in the course
of the conm ssion of a felony requires a nental state which equates
wi th second-degree rmnurder, under Arizona law, there is no such
anal ysis as that in which the magjority engages. According to our
statutes, these two forns of hom cide are neither one and t he sane,
nor is one a lesser-included offense of another. Not only do the
two crines require differing nmental states, which al one negates the
| esser-included analysis, no |esser-included hom cide offense
exists for first-degree (felony) nurder. See State v. Lopez, 163

Ariz. 108, 112, 786 P.2d 959, 963 (1990); State v. Celaya, 135

6 The second-degree nurder statute, A RS § 13-
1104(A) (1997), provides that a person comm ts second- degree nurder
if, acting wthout prenmeditation and

3. Under circunstances manifesting extrenme indifference
to human |ife, such person reckl essly engages i n conduct
whi ch creates a grave risk of death and thereby causes
t he death of another person.
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Ariz. 248, 255, 660 P.2d 849, 856 (1983), citing State v. Arias,
131 Ariz. 441, 641 P.2d 1285 (1982). Thus there can be no such
“merger.”

953 The instructions and the verdicts at the very |east
signal jury confusion.” And it is not an appropriate cure to
substitute appellate judgnent for that of the jury, nobst particu-
larly when, in a case as factually conplex as this, the jury could
have deci ded that Canion was guilty of either formof first-degree
murder, of neither form of first-degree nurder but a |esser-
i ncl uded of fense, e.g., second-degree nurder, or of no such resol u-
tion of the hom cide charge.

954 To put this case in its nost sinple form there is but
one defendant on trial for the death of one person. The jury,
however, was permtted to return hom cide convictions on both of
two alternative theories, which is legally inpossible. W t hout
doubt, this error casts doubt on the integrity of the verdict and

shoul d be held to be reversible.?

" Indeed, during deliberations, the jury sent a note asking
the foll owi ng question:

Is it necessary to elimnate the nobst serious charge
before we nove to a |esser charge: Specifically, first
degree preneditated to second degree nurder to
mans| aughter. Should we consider all of count 2 at the
same tinme?

8 To quote from State v. Smith, 631 S.W2d 353, 356 (M. App.
1982):

(continued...)
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B. Aggravated Assault

955 The trial court further erred by instructing the jury on
aggravated assault as a class 6 felony, although Canion was in-
dicted for aggravated assault as a class 2 felony, the qguilty
verdict form was for a class 2 felony, and Canion was given a
consecutive sentence for that crinme as a class 2 felony. Thi s
error led to a jury finding Canion guilty of an of fense upon which
it was never instructed.

956 It is the duty of the trial court to “instruct the jury
upon the law relating to the facts of the case and upon natters
vital to a proper consideration of evidence.” State v. Evans, 109
Ariz. 491, 493, 512 P.2d 1225, 1227 (1973). Indeed, in such mat-
ters the court is required to instruct the jury on its own notion
even if not requested by the defense: “If the trial court fails to
instruct the jury on a matter vital to the rights of the defendant,
such an om ssion creates fundanmental error.” Id.

957 As all acknow edge, the trial court varied its instruc-
tion fromthe elenments set out in the indictnent; it omtted the

el emrent “use of a deadly weapon during the offense.” However

8. ..continued)

The crinmes were charged in the alternative. In such
cases, the effect of the allegations is that the
def endant committed either one or the other of the
of fenses; therefore, the jury may find the defendant not
guilty of both charges, or guilty of one charge, but not
guilty of both.
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admttedly, in returning its verdict, the jury specifically found
that the crine was “dangerous,” which, as indicated, neant that
Cani on used a deadly weapon during the offense. Nonet hel ess, a
fact nmust be found via jury instructions which correctly identify
the el enents of the of fense according to the proper standards. It
is rudinentary that the jury be instructed regarding the el enents
of the crine with which the defendant is charged. The jury nay
not, as in this case, cobble together bits of evidence and reach
its verdict of gquilt of an offense about which it was not
instructed. Thus, when the jury has erroneous or inconplete in-
structions regarding the |aw, reversal nust be required.

958 Again, there is no doubt in ny mnd that these verdicts
were the result of trial court errors that nust be deened revers-

i ble and that, accordingly, Canion should be granted a new trial.

SUSAN A. EHRLI CH, Judge

33



