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PATTERSON, Judge

11 Al phonso Rodriguez Martinez (Defendant) appeals from
his convictions for child nolestation, aggravated assault, and
sexual conduct with a mnor. Defendant’s appeal concerns Rule

18.5(h), Arizona Rules of Crimnal Procedure, which permts the



substitution of an alternate juror when a deliberating juror is
excused due to inability to perform or disqualification from
his or her required duties. For the reasons that follow, we
affirm

FACTS AND BACKGROUND
12 After trial testinony, the jury in this case retired

to deliberate on March 11, 1999, at 1:54 p.m The jurors
deli berated for |ess than three hours that afternoon. They
resunmed deliberations at 9:05 a.m the next day.

13 At 9:36 a.m, after receiving a note indicating that

Juror 4 wished to speak with the court about alleged juror
m sconduct during deliberations, the trial judge and counsel for
both parties net in chanmbers with Juror 4. Juror 4 inforned the
judge that she had observed Juror 2 speaking with two other
jurors outside the jury room the previous afternoon. She
overheard Juror 2 say, “[T]hey do these things because they want
the attention of their fathers.” Juror 4 also infornmed the
trial judge that, while walking into the courthouse that
norni ng, she again observed Juror 2 speaking with two other
jurors. When Juror 4 approached, she heard Juror 2 talking
about a newspaper article concerning tw girls who had
fabricated a nolestation story. She then heard Juror 2 state,

“[Slee, little girls lie.”



14 The trial judge and counsel then met separately with

Juror 2, as well as Jurors 7 and 14, two of the other jurors to
whom Juror 2 had spoken. Follow ng these discussions with the
three jurors, the judge informed counsel that Juror 2 and 14 had
vi ol ated Ari zona Revi sed Statutes Annotated (A.R S.) section 13-
2808(A) (1) (1989) by engaging in “unauthorized conmuni cations”
and Rule 24.1(c)(3)(i), Arizona Rules of Crim nal Procedure, by
receiving evidence not admtted at trial. The judge inforned
counsel that he intended to discharge both jurors.

15 The court then turned to the matter of recalling the

alternate jurors. Before deliberations began, and by agreenment
with the parties, the trial judge had specifically selected
Jurors 8 and 10 to serve as alternates because both jurors had
expressed concern during the trial about prior contacts wth

Def endant’s nother.! The judge informed counsel that he would

! Specifically, during a break in voir dire, Juror 8 gave
Def endant’ s not her some Tyl enol for a headache and the two had
a conversation concerning the nother’s husband’ s health. Juror
8 explained that she had assumed that the woman was a
prospective juror, like herself. Juror 8 also assured the tri al
judge that her conversation with Defendant’s nother did not
affect the juror’s ability to be fair and inpartial.

After Defendant’s mother testified, Juror 10 inforned the
court that she believed that she had worked at a grocery store
with the nother. Wth Juror 10 present, however, the trial
judge confirmed with Defendant’s nother that she had neither
wor ked nor shopped at the grocery store which enpl oyed Juror 10.
Juror 10 informed the court that her m staken belief that she
had previously nmet Defendant’s nmother would not affect her
ability to be fair and inpartial or predeterm ne her opinion
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take a recess to permt defense counsel to discuss with his
client the possibility of the alternate jurors being brought
back to deliberate. The trial judge also told counsel that,
following the recess, he would assenble all of the jurors in the
courtroom and admonish them to cease deliberations until
instructed otherw se.

16 Wthin ten mnutes of calling the recess, however, the

trial judge received word that the jurors had reached their
verdicts. Over defense counsel’s objection, the judge concl uded
t hat he woul d seal the verdicts, dismss Jurors 2 and 14 outside
t he presence of the other jurors, recall Jurors 8 and 10, and
instruct the reconstituted jury to begin deliberations anew.
17 After confirm ng that Jurors 8 and 10 had not di scussed
the case with anyone since | eaving the courthouse the previous
day, the trial judge infornmed the remaining jurors that he had
di sm ssed Jurors 2 and 14 and had recalled Jurors 8 and 10 to
engage in deliberations. He then adnmoni shed the jurors about
their obligation to start deliberations over:

What ' s happening is that | am going to ask

you folks to begin again right from the

very, very beginning, and I am sorry to do
this in asking for time of you, but it’'s

required. I am asking you to begin the
del i berations again all 12 of you. VWhen you
get into the jury room your jury

regarding the credibility of the nother’s testinony at trial.
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deli berations will start anew. Agai n, |et
me remi nd you of the adnoni shnent. If you
do take a break during the afternoon or any
other time or if you break for the afternoon
and conme back Monday or Tuesday, that you
not discuss the case anobngst yourselves or
in groups of one’'s or twd's or whatever.
The only time when it is appropriate for you
to be tal king about the case is when you are
all together in the jury room all 12 of
you. So, apparently there was a verdict or
verdict forms signed. None of wus here in
t he courtroom know what those verdicts were.
And so | am going to ask you please be very
careful not to nention to the two new jurors
that there were verdicts reached, whatever
they were or if there were verdicts reached.
You are not to discuss the prior verdicts.
Any prior decisions that you fol ks made as
jurors, you are not to discuss any prior
votes, and | don’t know exactly how you got
in there and what you did. But if there
wer e votes made, decisions nmade and verdicts
rendered, you are not to discuss that with
the two alternate jurors. We are starting
fromfresh. W are starting all over again
at the very Dbeginning as though no
del i berations had occurred at all. Just as
if you are leaving right now from the
courtroomwith me instructing you to go to
the jury roomto begin deliberations. So,
obvi ously you will choose a presiding juror
and t hen proceed al ong what ever fashi on that
you need with full and detailed discussion
about all issues as though no verdict had
previ ously been reached.

18 The reconstituted jury began its deliberations at 1:28
p. m It returned with its verdicts at 3:58 p.m, convicting
Def endant on all counts. The court then reviewed the verdicts
reached by the original jury. It too had convicted Defendant on

all counts.



DI SCUSSI ON

19 On appeal, Defendant argues that the verdicts of the

reconstituted jury were “legally invalid” because the trial
judge had no authority to assign an alternate juror to a jury
t hat had already reached its verdict. He relies on the | anguage
of Rule 18.5(h), Arizona Rules of Crimnal Procedure, to support
his argunent. Rule 18.5(h) reads in relevant part:

In the event a deliberating juror is excused

due to inability or disqualification to

perform required duties, the court may

substitute an alternate juror, choosing from

anong the alternates in the order previously

desi gnated, unless disqualified, to join in

the deliberations. If an alternate joins

the deliberations, the jury shall be
instructed to begin deliberations anew.

(Enphasi s added). Def endant clains that, because Rule 18.5(h)
refers only to replacing a deliberating juror and aut horizes the
court to appoint an alternate to join deliberations, the plain

| anguage of the rule precludes the court from altering the
makeup of the jury after it has reached its verdict. Defendant

therefore asserts that he is entitled to a newtrial.?

21n his brief, Defendant states that “[i]t is arguabl e that
a nunber of errors were commtted” by the trial court in
substituting Jurors 8 and 10 for Jurors 2 and 14. He suggests
that the two alternates should have been disqualified to serve
because they were specifically selected as alternates after
inform ng the court about contact, both real and imagi ned, with
Def endant’ s nother. He al so suggests that the alternates should
have been disqualified to serve because they had the opportunity
to violate the court’s admonition not to discuss the case after
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110 We agree with Defendant that Rule 18.5 woul d not perm t
a trial judge to replace a dismssed juror with an alternate
juror after jury deliberations have ended. We disagree with
Def endant, however, in his conclusion that the deliberations in
this case had ended before Jurors 2 and 14 were dism ssed and

replaced with Jurors 8 and 10.

111 In this case, the court refused to accept the verdicts
of the original jury. “An attenpt by a jury to return a verdict
that is not accepted by the trial judge is not a verdict. A

verdict is not binding until the court accepts it and the jury
is discharged.” State v. Peters, 855 S . W2d 345, 349-50 (M.
1993) (en banc). Jurors are not discharged from deli berations
until: (1) the verdict is recorded; (2) the court determ nes
that the jurors are unable to agree upon a verdict; or (3) a
necessity exists for their discharge. See Ariz. R Crim P.
22.5. None of these three events occurred in this case. The
court therefore would have had the authority to order the jury
to continue deliberations. See Ariz. R Crim P. 23.4; State v.

Cipriano, 24 Ariz. App. 478, 479, 539 P.2d 952, 953 (1975). The

they were physically excused at the comencenent of
del i berati ons. Because Defendant does not argue that these
alleged irregularities actually constituted error, and the
record does not reflect that Jurors 8 and 10 violated the
adnoni ti on or shoul d have been disqualified, we need not address
t hese unsupported assertions.



trial judge also had the authority, as occurred in this case, to
order the jury to begin deliberations anew. See Ariz. R Crim
P. 18.5(h); State v. Guytan, 192 Ariz. 514, 521, Y 21, 968 P. 2d
587, 594 (App. 1998).

112 Def endant notes in his opening brief that “it appears
t hat there has never been a single case in this country where an
al ternate has been brought in to deliberate on a count that has
al ready been decided.” However, our research has reveal ed one
such case. See United States v. Lanmb, 529 F.2d 1153 (9th Cir.
1975) (en banc). |In Lanmb, a jury deliberated al nost four hours
over a two-day period before returning a guilty verdict. See
id. at 1155. The district court refused to accept the verdict,
however, because it believed that it was inconsistent with the
court’s instructions. See id. After the court directed the
jury to resunme deliberations, a juror sent the court a note
i ndi cating that "due to the sudden acci dental death of one of ny
close co-workers . . . | feel enotionally unable to cone to a
decision.” Id. The court, over defense objection, excused that
juror and recalled an alternate juror. See id. The court told
the jury to begin deliberations anew, and the jury returned a
guilty verdict in twenty-nine mnutes. See id. The Ninth

Circuit Court of Appeals reversed because the trial court’s



substitution of the juror wth an alternate, absent the
defendant’s express stipulation of assent, violated the
mandat ory provisions of Rule 24(c), Federal Rules of Crim nal
Procedure. See id. at 1157.

113 Prior to Decenber 1, 1999, federal trial courts were

required to discharge alternate jurors upon the comrencenent of
deli berations. See Fed. R Crim P. 24(c). Thus, according to
Rul e 24(c), alternate jurors could replace dism ssed jurors only
prior to the tinme the jury retired to deliberate. See id. |If
it was necessary for the court to excuse a juror for just cause
after the jury had retired to consider its verdict, the only
remedy for the court was to direct the remaining jurors to
return a verdict. See id. Effective Decenber 1, 1999, however
the federal rules were anmended and nowreflect arule simlar to
Arizona. See Fed. R Crim P. 24(c)(3) (anmended Apr. 29, 1999)
(empowers court to retain alternates after deliberations begin
and to replace a dismssed juror with an alternate during
del i berations).

114 The federal procedural rule at issue in Lanmb, however,
differs considerably from Arizona' s rule. Arizona courts my
substitute an alternate juror for a “deliberating juror” who “is
excused due to inability or disqualification to performrequired

duties.” Ariz. R Crim P. 18.5(h). We find Lanmb rel evant,
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however, because it chooses not to discuss the inplications of
the original jury having already reached a verdict. Inplicit in

Lamb is the court’s understanding that, until a jury reaches a

verdict that is accepted by the court, the jury is still

“deli berating.” To that extent, Lanb is consistent with our
hol di ng here.
115 Qur review of the record reveals that the trial judge

in this case scrupulously adhered to the provisions of Rule
18.5(h) in selecting the jury and making substitutions.
Fourteen jurors were properly inpaneled. Two jurors were
sel ected as alternates and instructed to continue to observe the
adnmoni tion. VWhen Jurors 2 and 14 were disqualified, the trial
judge exercised his ability to substitute alternate jurors and
then correctly instructed the reconstituted jury to begin
del i berations anew. Adm ttedly, Jurors 8 and 10 were not
selected as alternates “by lot,” as Rule 18.5(h) requires.
However, technical errors in jury selection do not always
require a new trial. See State v. Blackhoop, 158 Ariz. 472

475, 763 P.2d 536, 539 (App. 1988). Here, Juror 8's and Juror
10's initial designation as alternates was the product of the
court being acutely sensitive to the Defendant’s right to a fair
and inpartial jury rather than a result of the jurors’ inability

to serve. Accordingly, we do not find the technical error in
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the alternates’ sel ection serious enough to warrant a newtrial.

116 Based on the unexpected circunstances produced by the

jury during deliberations in this case, the trial judge did a
commendabl e job of protecting the interests of the parties

When infornmed of the possible taint injected by Juror 2's
conversations and comments outside of the jury room the trial
judge identified all of the jurors affected and spoke to each of
them individually. During this process, the trial judge
i nvol ved both parties’ counsel and allowed the attorneys to
participate fully. The trial judge al so had enough foresight to
place all of the pertinent interactions on the record by
ensuring that a «court reporter was present for these
di scussi ons.

117 Most inportantly, because the selected alternates were

never disqualified, the trial judge did not err in recalling
them both to join in the deliberations. Al t hough defense
counsel objected to the alternate jurors being recalled, the
trial judge sufficiently rehabilitated Jurors 8 and 10.
Specifically, both jurors pledged fairness and inpartiality, as
well as assured the judge that they had not violated the
adnmoni ti on. Therefore, Defendant’s assertions that the court
erred in the process of replacing the discharged jurors are

unper suasi ve.
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118 We note that both the original and reconstituted jury

t ook approximately equal anounts of tinme in reaching verdicts.
Simlar deliberation tines denonstrate that the reconstituted

jury adhered to the trial judge's instruction to “start anew,”

to “not . . . di scuss the prior verdicts,” and to begin “al
over again at the very beginning . . . with full and detail ed
di scussi on about all issues as though no verdict had previously
been reached.”

CONCLUSI ON
119 The jury in this case had not been di scharged and was
therefore still a deliberating jury when the court discharged

Jurors 2 and 14. In light of this fact, Rule 18.5(h) permtted
the court to recall the tw alternates and order that
del i berations begin anew. Accordingly, we find no error and

af firm Def endant’ s convi cti ons and sent ences.

Cecil B. Patterson, Jr., Judge

CONCURRI NG

Jefferson L. Lankford,
Presi di ng Judge, Departnent D

Shel don H. Wei sberg, Judge
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