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11 Bobby Charles Purcell appeals from his convictions and
sentences for two counts of first-degree nmurder and el even ot her
of fenses arising fromthe sane shooting. For the follow ng rea-
sons, we affirm all of the convictions and all but one of the
sentences, remandi ng the conviction for m sconduct invol ving weap-

ons for resentencing.



FACTS AND PROCEDURAIL HISTORY

92 On the evening of June 6, 1998, Purcell was a passenger
in a vehicle when it passed a group of young people. Purcell, a
menber of the Westside Phoeniquera street gang, flashed a gang
sign, whereupon several of these teenagers waved. Apparently
bel i eving, though, that they had flashed the sign of a rival gang,
Purcell told the driver of the car to stop. When the driver
obeyed, Purcell got out of the vehicle, carrying a sawed-off shot-
gun, vyelled “Wstside Phoeniquera” to the group, fired one shot,
got back in the car and told the driver to | eave. The shot killed
two of the teenagers and injured a third.

93 Arrested two days later, Purcell admitted firing the
shot. He was charged with two counts of first-degree (preneditat-
ed) nmurder, class 1 felonies, nine counts of attenpted first-degree
nmurder, class 2 felonies, aggravated assault, a class 3 fel ony, and
m sconduct invol ving weapons, a class 4 felony. Al but the ms-
conduct were charged as dangerous offenses, and the State gave
notice that it intended to seek the death penalty.

14 At trial, Purcell admtted that he had fired the shot.
The only issues were whether he had intended to kill anyone and

whet her he had conmmtted the act with preneditation.?

1 At the time of the offense, “preneditation” was defined as
requi ring actual reflection, and the jury was so instructed.
State v. Ramirez, 190 Ariz. 65, 70, 945 P.2d 376, 381 (App. 1997).
The | egi sl ature subsequently elimnated the requirenent that there
have been “actual reflection.” Laws 1998, Ch. 289, 8§ 6; ArRz. Rev.
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95 Purcell was found by a jury to be guilty as charged. The
trial court sentenced himto consecutive life ternms wthout the
possibility of release for the first-degree nurders. It further
i nposed aggravated ternms of 15 years for each of the nine attenpted
murders and t he aggravated assault and an aggravated term of ei ght
years for the mi sconduct involving weapons, these sentences to run
concurrently with each other but consecutively to Purcell’'s life
sent ences.
DISCUSSION

q6 Purcel | rai ses several issues concerning the sel ection of
the jury. He also argues that the trial court inproperly enhanced
his sentence for m sconduct involving weapons.

A. Purcell’s Strikes for Cause
q7 Purcell argues that the trial court erred in denying his
notion to strike for cause two prospective jurors, Juror 43 and
Juror 50. He contends that they should have been excused because
each indicated agreenent with the proposition that firing a gun
into a crowd constitutes proof of preneditation. Wth respect to
Juror 50, Purcell maintains further that she should have been
excused because her niece had been killed in a simlar incident.
98 Atrial court nust dismss a juror for cause when “there
is reasonable ground to believe that a juror cannot render a fair

and inmpartial verdict.” ArRz. R CRm P. 18.4(b); State v. Lavers,

Star. (“A.R'S.”) § 13-1101(1) (Supp. 2000).
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168 Ariz. 376, 390, 814 P.2d 333, 347, cert. denied, 502 U.S. 926
(1991). Cause exists if the juror expresses serious m sgivVvings
about the ability to be unbiased, State v. Smith, 182 Ariz. 113,
115, 893 P.2d 764, 766 (App. 1995), but, if the juror ultimately
assures the court that he or she can be fair and inpartial, the
juror need not be excused. State v. Reasoner, 154 Ariz. 377, 384,
742 P.2d 1363, 1370 (App. 1987).

99 Because the trial court is able to observe the juror’s
demeanor and thereby evaluate the juror’s credibility, it isinthe
best position to nmake this assessnent. Lavers, 168 Ariz. at 390,
814 P.2d at 347. W therefore will not disturb its decision on a
notion to strike a juror for cause absent a clear show ng of an
abuse of its discretion. 1d. The party claimng that the court
erred in denying a notion to stri ke has the burden of denonstrating
that the juror was incapable of rendering a fair and inpartial
verdict. Id.

q10 Purcell argues that the trial court’s failure to excuse
Jurors 43 and 50 for cause abridged his right to a full conpl enent
of perenptory challenges necessitating as it did that he use two
perenptory strikes to renove these jurors. Thus, he contends, he
is entitled to a newtrial. State v. Huerta, 175 Ariz. 262, 263,
855 P.2d 776, 777 (1993); but see United States v. Martinez-
Salazar, 528 U.S. 304, _, 120 S.Ct. 774, 782 (2000)(“[A]

def endant’ s exerci se of perenptory challenges ... is not denied or



i rpai red when the def endant chooses to use a perenptory chall enge
to renove a juror who should have been excused for cause.”).?
q11 Jury sel ection was conduct ed over two days, and, on Pur-
cell’s notion, a witten questionnaire was used to suppl enent voir
dire. The questionnaire advised the jurors that Purcell had fired
a shotgun blast into a crowd of people and that, while he admtted
the shooting, he denied killing with intent or preneditation.
q12 Juror 50 wote in her questionnaire that she had “feel -
i ngs” about the case that might affect her ability to be inparti al
because the circunstances were simlar to those in which her niece
was killed years before. She el aborated, however, that she felt
that justice had been served in her niece’s case and that, while
she could relate to the victins’ famlies, she believed that she
could be fair. During voir dire, Purcell asked Juror 50 if she
could set aside the experience wth her niece, and she responded:
| think I can. | had to nake closure with that. W al
had to nake closure with that. 1It’s something unneces-
sary. The reason why | nmentioned it is because the situ-
ation was simlar, it was another youth, 17. She hap-
pened to get the bullet. Wong place at the wong tine.
q13 Purcell has not denonstrated that Juror 50 could not be

fair and inpartial. Although Juror 50 initially indicated that the

experience invol ving her niece mght affect her, she expressed the

2 In light of our conclusion that the trial court did not
err, we need not resolve the discrepancy between Huerta and Mar-
tinez-Salazar. State v. Martinez, 196 Ariz. 451, 458-59, |1 26-28
999 P.2d 795, 802-03, cert. denied, __ US _ , 121 sS.¢. 320
(2000).



belief that she could set aside the circunstances of her niece’'s
deat h and be di spassionate. The trial court did not abuse its dis-
cretion in refusing to strike Juror 50 for cause.

114 Purcell also argues that Juror 43 and Juror 50 should
have been excused for cause based on their expressed views that
shooting into a crowd of people indicates preneditation. Juror 50,
when asked in the questionnaire if she had formed an opinion from
medi a exposur e about whether Purcell had acted with preneditation,
wote that she had fornmed an opinion but not based on nedia expo-
sure. She explained that the “intent to randomly shot [sic] in a
crowd is to cause bodily harmwth the know edge that a gun can
Kill.”

915 In addition, during voir dire, Purcell asked if any of
the jurors believed that shooting into a cromd showed prenedita-
tion. Wiile he clainms that Juror 43 and Juror 50 raised their
hands in response, the record does not reflect who in fact raised
their hands. The trial court later advised the jurors that they
wer e expected to decide the case based on the evi dence presented at
trial and not on the voir dire discussion or on the information in
t he questionnaire. The court then asked the jurors if any of them
had made up his or her mnd before hearing the evidence. The rec-
ord shows that sonme jurors raised their hands in response, but,
again, it does not reflect their identity. However, in denying

Purcell’s notion to strike Jurors 43 and 50, the court noted that



the jurors remaining on the panel “all indicate a willingness to
followthe law, to apply the law and inpartially judge the facts.”
Thus there i s no suggestion in the record that the court abused its
di scretion in denying Purcell’s notion to strike these jurors on
the basis of any alleged opinion regarding preneditation.
q16 Even assuming that Jurors 43 and 50 responded affirnma-
tively to Purcell’s inquiry, we find no abuse of discretion in the
trial court’s refusal to excuse them Expressing a general opinion
that firing a shot into a crowd suggests preneditati on does not
constitute per se the inability to fairly and inpartially eval uate
the evidence presented at trial in light of appropriate instruc-
tions. Martinez, 196 Ariz. at 459, ¢ 28, 999 P.2d at 803 (“A jur-
or's preconceived notions or opinions about a case do not
necessarily render that juror inconpetent tofairly and inpartially
sit in a case.”). Absent any word to the contrary in the record,
each juror understood and accepted the principle that Purcell was
i nnocent until proven guilty and recogni zed that the State had the
burden of proving Purcell’s guilt beyond a reasonabl e doubt.

B. Challenges to the Prosecutor’s Peremptory Strikes
q17 Purcell clains that the trial court inproperly permtted
the prosecutor to use a perenptory strike to renove a juror based
onreligioninviolation of Batson v. Kentucky, 476 U.S. 79 (1986),
and Article 2, Section 12 of the Arizona Constitution.

q18 Juror 8, a secretary with the Catholic D ocese of Phoeni x



for eight years at the tine, wote twice in her questionnaire that
she was opposed to the death penalty. She also responded “yes” to
the question, “Do you have any conscientious or religious princi-
ples or feelings that would prevent you from voting for First
Degree Murder because of the possible inposition of the death
penalty?” In addition, she wote, “The Catholic Church is agai nst
the death penalty. I work for the diocese and | am Catholic.”
During voir dire, Juror 8 affirmed that she did not believe in
capital punishnent, but she told the trial court that her opinion
woul d not affect her ability to be fair and inpartial.
q19 The prosecutor exercised a perenptory strike to renove
Juror 8. Purcell objected, arguing that it violated Batson on two
bases: one, that she is H spanic and, two, that she is Catholic.
The prosecutor responded that only one Batson ground exi sted, that
Juror 8 is Hispanic, and he gave the followi ng as his reasons for
the strike:

THE PROSECUTOR: [ S] he works for the Di ocese of Phoeni x.

The Bi shop cone [sic] out specifically on Good Friday and

said you Catholics should start to be against the death

penalty. The Pope has spoken about that.

| feel that the pressure of whatever she nay have

said, her work pressure and those kinds of pressures

woul d be really too nmuch for her when it really came down

toit to conpletely be objective with regard to prenedi -

tated nmurder if she felt that would then nmake an option

for this defendant to be sentenced.

Therefore, ny articulated reason is that and | fee
that based upon — there are specifically two specific

statenments at [questionnaire] page nunber 26: “l can say
that | am against the death penalty.” And then again,
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under 27: “1 am against the death penalty.”

| feel that the pressure for her being enpl oyed by the
di ocese woul d be too nuch for her. And that’'s ny articu-
| at ed reason

THE COURT: So you’'re saying, you said being enployed by
t he di ocese, being Catholic and bei ng enpl oyed, not just
being Catholic; is that correct?

THE PROSECUTOR: Correct.
20 Purcell argued that, regardless of the juror’s enploy-
ment, by referring to the Pope and the Bishop, the prosecutor had
proffered a theory according to which no Catholic could sit on a
case in which the death penalty was bei ng sought. He stressed that
Juror 8 had said that she could view the facts fairly.
q21 The trial court ruled as foll ows:

Well, | do fine [sic], first of all, I'"'mnot sure reli-
gi on has been said to be a Batson issue. But, secondly
to me that if a lawer were to strike, just say I'm
striking the Catholics on the panel, then that would be
a Batson issue. It seens to ne what you' ve got that is
articulated by this juror and what her beliefs are and
they coincide with the beliefs of the church. Plus, she
is an enployee of the church. Those to [sic] things
together are certainly, they [sic] racially neutral,
ethically [sic] neutral and religiously neutral things
that go to her ability to exercise i ndependent judgenent
with regard to first-degree nurder

* * %
So | just don’'t think this is — |I’m not sure that
religion is included. | would see a problemif we were

having the State or anybody else trying to strike jurors
because of their religion. But what you' ve got here is
a confusion of religion, enploynment, and an issue on
whi ch the church, as an enployer, has taken a position
and | think ought to nake the stri ke acceptabl e as a pre-
enptory [sic] strike. So the objection is overrul ed.

q22 A party may not exercise a perenptory strike on the basis
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of gender, race or ethnicity. J.E.B. v. Alabama, 511 U.S. 127, 140
(1994); Batson, 476 U.S. at 85-86; State v. Hernandez, 170 Ari z.
301, 304, 823 P.2d 1309, 1312 (App. 1991). However, a perenptory
strike is perm ssible for any reason related to the party’s vi ew of
t he outcome of the case. Batson, 476 U.S. at 89.

923 An opponent to a perenptory strike first nust present a
prima facie show ng of prohibited discrimnation. Purkett v. Elem,
514 U.S. 765, 767 (1995); Martinez, 196 Ariz. at 456, § 16, 999
P.2d at 800; State v. Murray, 184 Ariz. 9, 24, 906 P.2d 542, 557
(1995), cert. denied, 518 U.S. 1010, and cert. denied, 519 U. S. 874
(1996). The proponent of the strike then nust provide a neutra
expl anati on, although the explanation need not be “persuasive or
even plausible, only ‘legitimate.’” Purkett, 514 U S. at 768-69;
Martinez, 196 Ariz. at 456, 16, 999 P.2d at 800, quoting Purkett,
id.; Murray, 184 Ariz. at 24, 906 P.2d at 557. Unless a discrim-
natory intent is inherent in the explanation, the reason offered
wll be deenmed neutral. Purkett, 514 U. S. at 768; Murray, 184
Ariz. at 24, 906 P.2d at 557. Finally, the trial court nust deter-
mne i f the opponent of the strike has shown di scrim nation, taking
i nto account the credibility and persuasi veness of the proponent’s
expl anation. Purkett, 514 U.S. at 768; Martinez, 196 Ariz. at 456,
1 16, 999 P.2d at 800; Murray, 184 Ariz. at 24, 906 P.2d at 557.
124 Purcell argues that the trial court erred in denying his

chall enge to the prosecutor’s perenptory strike of Juror 8. He
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contends that the prosecutor struck the juror because she is Cat ho-
lic and asserts that the Batson analysis should be extended to
apply to purposeful discrimnation on the basis of religion.

925 Al t hough neither the United States Suprene Court nor the
Ari zona appel | ate courts have addressed the i ssue,® other jurisdic-
tions have extended Batson to perenptory strikes based on religious
menbership or affiliation. State v. Hodge, 726 A 2d 531, 552-54
(Conn.)(while Batson applies to challenges based on religious
affiliation, a challenge based on a juror’s beliefsis legitimte),
cert. denied, US| 120 S.C. 409 (1999); People v. Martin,
75 Cal. Rptr. 2d 147, 150-51, (Cal. C. App. 1998)(sane, follow ng
dicta in People v. Wheeler, 583 P.2d 748, 761 (Cal. 1978)) ; sece
also United States v. Stafford, 136 F.3d 1109, 1114 (7"
Cr.)(statingindictathat it would be i nproper and per haps uncon-
stitutional to strike a juror based on religious affiliation,
al though it would be proper to strike a juror based on a specific
bel i ef supported by a religious conviction), cert. denied, 525 U. S.
849 (1998); but see Casarez v. State, 913 S. W 2d 468, 492-96 (Tex.
Crim App. 1995)(en banc)(Batson does not extend to strikes based

on religious affiliation); State v. Davis, 504 N.W2d 767, 771

3 In Martinez, 196 Ariz. at 456, 15, 999 P.2d at 800, the
court declined to reach this issue because the prosecutor struck
the juror due to the juror’s status as a “forgiving pastor” and
opposition to the death penalty and not because of the juror’s
religious affiliation.

11



(M nn. 1993) (declining to extend Batsonto religion), cert. denied,
511 U. S. 1115 (1994).* W agree with those cases in which Batson
has been extended to enconpass perenptory strikes based upon reli -
gi ous nenbership or affiliation.

926 Aclassification receives strict scrutiny under the Equal
Protection Cl ause when it discrinmnates against a person on the
basis of that person’s exercise of a fundanental right, Massachu-
setts Bd. of Retirement v. Murgia, 427 U.S. 307, 312 (1976), of
which the free exercise of religion is one. See Church of the
Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 523-24 (1993);
Johnson v. Robison, 415 U.S. 361, 375 n.14 (1974); wisconsin v.
Yoder, 406 U.S. 205, 214 (1972). Additionally, fundamental rights
sonetinmes are nelded with the Equal Protection Clause. R.A.V. v.
City of St. Paul, Minnesota, 505 U.S. 377, 384-85 n.4 (1992)(“This

Court itself has occasionally fused the First Amendnment into the

4 The Suprene Court denied certiorari in the Davis case
whi ch had been decided prior to J.E.B. However, in his dissent
fromthe denial of the petition for wit of certiorari, Justice
Cl arence Thomas, joined by Justice Antonin Scalia, wote:

[i]n breaking the barrier between classifications that
nmerit strict equal protection scrutiny and those that
recei ve what we have terned heightened or internedi ate
scrutiny, J.E.B. would seem to have extended Batson’s
equal protection analysis to all strikes based on the

| atter category of classifications — a category which
presumably woul d i nclude classifications based on reli -
gi on.

511 U. S. at 1117 (internal quotation marks om tted)(Thomas, J.,
di ssenti ng).
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Equal Protection Clause ... but at least with the acknow edgnent

that the First Amendnment underlies its analysis.”); Police
Dept. of Chicago v. Mosley, 408 U.S. 92, 95 (1972).°> It follows
then that a law that operates to facially discrimnate against

religious nmenbership or affiliation nmust receive strict scrutiny

® In addition to being a fundanental right, religious affili -
ation also may be a suspect classification under the Equal Pro-
tection Cause. Metropolitan Life Ins. Co. v. Ward, 470 U.S. 869,
885 (1985) (O Connor, J., dissenting)(strict scrutiny applies when
“inherently suspect distinctions such as race, religion, or alien-
age” are inplicated, quoting New Orleans v. Dukes, 427 U S. 297,
303 (1976); United States v. Carolene Products Co., 304 U.S. 144,
152 n.4 (1938) (Hei ghtened scrutiny is appropriate for “statutes
directed at particular religious, or national or racial mnor-
ities.”)(citations omtted); see Benjam n Hoorn Barton, Note, Reli-
gion-Based Peremptory Challenges After Batson v. Kentucky and
J.E.B. v. Alabama: An Equal Protection and First Amendment Anal-
ysis, 94 McH. L. Rev. 191, 205-07 (1995).

Wet her the analysis is pursuant to the First Amendnent or the
Equal Protection C ause, the standard of review is the sane: The
| aw or practice nust be narrowy tailored to achieve a conpelling
interest. Compare Lukumi, 508 U.S. at 533 (applying this standard
to First Amendnent anal ysis of a lawdiscrimnating on the basis of
religion) with Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 274,
279-80 (1986) (applying this standard to Equal Protection analysis
of racial classifications). As Justice Sandra Day O Connor has
witten:

[ An] enphasis on equal treatnent is, | think, an em nent -
|y sound approach. In ny view, the Religion Causes -
the Free Exerci se O ause, the Religious Test Cl ause, Art.
VI, cl. 3, and the Equal Protection C ause as applied to
religion — all speak with one voice on this point:
Absent the nobst unusual circunstances, one's religion
ought not affect one's legal rights or duties or bene-
fits.

Board of Educ. of Kiryas Joel Village School Dist. v. Grumet, 512
UsS 687, 715 (1994) (0O Connor, J., concurring); see also Barton,
Not e, Religion-Based Peremptory Challenges, 94 McH L. Rev. at 197-
209.
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and be so narrowWy tailored as to achieve a conpelling governnent

purpose in order to be found constitutional. Lukumi, 508 U.S. at
532-33.°6
q27 Qur resolution would be the sanme even were strict scru-

tiny not the appropriate standard but internediate scrutiny. The
State’s interest in perenptory challenges is to ensure an inpartia
and unbi ased jury. J.E.B., 511 U S. at 136-37. Wen determning
whet her gender-based perenptory chal | enges pass i nternedi ate scru-
tiny,’” the Court | ooked at whether excl usion on the basis of gender
substantially furthers the goal of enpaneling a fair and inparti al
jury. Id. It found that perenptory strikes based on gender do not
substantially further this goal and therefore do not neet the
i nternedi ate standard of review for gender discrimnation. 1d. at
136-143. Thus, the Court extended Batson fromracial classifica-
tions which receive strict scrutiny to gender cl assifications which
receive internedi ate scrutiny. Id.

928 The State cannot neet the standard that is required to
permt discrimnation based upon religious nmenbership. A perenp-

tory strike based onreligious affiliationis not narrowy tail ored

6 Strict scrutiny also applies to intentional governnent dis-
crimnation against religion under the Establishnment C ause. Lar-
son v. Valente, 456 U.S. 228, 246 (1982).

" The Court in J.E.B. franed the “internedi ate” standard for
gender classifications as requiring that the state have “an
exceedi ngly persuasive justification” and that the classification
at issue be “substantially related” to achieving an “inportant
government objective”. Id. at 136-37 n.6.
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to achieve a conpelling interest. “Although one’s religious be-
liefs may render a prospective juror unsuitable for service in a
particul ar case, one’'s religious affiliation, |like one’s race or
gender, bears no relation to that person’s ability to serve as a
juror.” Hodge, 726 A 2d at 553 (enphasis original); Martin, 75
Cal. Rptr. 2d at 150-51; Stafford, 136 F.3d at 1114. Therefore, to
strike a juror based on religious affiliation is both over-inclu-
sive and under-inclusive, neither of which is narrowmy tailored.
See Barton, Note, Religion-Based Peremptory Challenges, 94 McH. L.
Rev. at 209-12. And the prosecutor has a less-restrictive alterna-
tive available to discover bias in a juror: asking questions in
voir dire to discover the juror’s actual beliefs. In J.E.B., the
Court stated:
Parties may al so exercise their perenptory chall enges to
renove fromthe venire any group or class of individuals
normal |y subject to ‘rational basis’ review Even strikes
based on characteristics that are disproportionately
associated with one gender could be appropriate, absent
a showi ng of pretext.
I f conducted properly, voir dire can informlitigants
about potential jurors, nmaking reliance upon stereotypi-
cal and pejorative notions about a particul ar gender or
race both unnecessary and unwi se. Voir dire provides a
means of discovering actual or inplied bias and a firnmer
basi s upon which the parties nay exercise their perenp-
tory challenges intelligently.
511 U.S. at 143-44 (citations and footnote omtted).
929 Furthernore, to allowthe State to use perenptory strikes

based on religious affiliation would condition the right to free

15



exercise of religion upon a relinquishnment of the right to jury
servi ce. See  McDaniel v. Paty, 435 u. S 618, 626- 29
(1978) (invalidating a | aw that disqualified nenbers of the clergy
from holding certain public offices, because it inposed specia
di sabilities on the basis of religious status); Powers v. Ohio, 499
U S. 400, 406-07 (1991)(recognizing the right to serve on a jury as
an i nportant denocratic right). As the Court stated in Georgia v.
McCollum, 505 U.S. 42, 59 (1992), “[i]n our heterogeneous society
policy as well as constitutional considerations mlitate agai nst
the divisive assunption - as a per se rule - that justice in a
court of law may turn upon the pignentation of skin, the accident

of birth, or the choice of religion. Quoting Ristaino v. Ross,
424 U.S. 589, 596 n.8 (1976) (enphasi s added). Thus, we believe
that Batson and J.E.B., pursuant to the First and Fourteenth Amend-
nments, prohibit the use of perenptory strikes based upon one’'s
religious affiliation but not based upon one’s rel evant opini ons,
al t hough such opinions may have a religious foundation.

930 Here, presaging this opinion, the trial court stated
that, although it did not think that Batson had been extended to
religion, it believed Batson pertinent. It then applied Batson and
found the prosecutor’s explanation for his strike of Juror 8 to be

“religiously neutral,” driven instead by a conbination of factors
related to the juror’s ability to exercise independent judgment

with respect to the first-degree-nmurder charges. As stated before,
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we give (great deference to the court’s determnation that the
reasons for a perenptory strike are nondi scrim natory because such
a decision constitutes a finding based on an evaluation of the
proponent’s credibility. Lavers, 168 Ariz. at 390, 814 P.2d at
347.

131 The record supports the trial court’s finding that the
prosecutor’s reason for striking Juror 8 was her opposition to the
deat h penalty and the rel ated concerns about the pressure she m ght
face from her enployer, which also opposed the death penalty, and
thus her ability to apply the law as required on the capital char-
ges. Al though Juror 8's religious views were intertwined with
t hese ot her factors, her religi ous nenbershi p was not the basis for
striking her fromthe jury panel, and her opposition to capita
puni shment was a legitimate basis for exercising a perenptory
strike. Martinez, 196 Ariz. at 456, Y 15-17, 999 P.2d at 800;
State wv. Bolton, 182 Ariz. 290, 302, 896 P.2d 830, 842
(1995) (“ Not hi ng about a person’s views on the death penalty i nvokes
hei ght ened scrutiny under the Equal Protection d ause. Thus,
Batson does not |imt the use of perenptory chall enges to excl ude
jurors because of their reservations about capital punishnment.”).
The strike of Juror 8 did not violate Batson because it was based
on the juror’s personal beliefs, not her religious affiliation.
132 Purcell also argues that the renoval of Juror 8 violated

Article 2, Section 12 of the Arizona Constitution, which states in
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pertinent part:

No religious qualification shall be required for any pub-

lic office or enploynent, nor shall any person be i ncom

petent as a witness or juror in consequence of his opin-

ion on matters of religion ..
Thi s provision has been interpreted to allow disqualification of a
juror whose religious beliefs prevent himor her frombeing fair
and inpartial in a given case. State v. Willoughby, 181 Ariz. 530,
546, 892 P.2d 1319, 1335 (1995)(“Although religious beliefs nmay
notivate one’ s opinion about the death penalty, the beliefs them
selves are not the basis for disqualification.”), cert. denied, 516
U S. 1054 (1996); State v. Fisher, 141 Ariz. 227, 249, 686 P.2d
750, 772, cert. denied, 469 U.S. 1066 (1984). Indeed, the guaran-
tee of an inpartial jury in Article 2, Section 24 requires such a
result because a juror is not inpartial if his or her religious
beliefs prohibit a finding that a defendant is guilty despite con-
trary proof beyond a reasonabl e doubt. Fisher, 141 Ariz. at 249,
686 P.2d at 772. Therefore, just as we determ ned with respect to
Batson, Article 2, Section 12 of the Arizona Constitution prevents
any perenptory strike based on religious affiliation, but it does
not prevent a strike based on a prospective juror’s relevant spe-
cific opinion, even if religion-based, which prevents the juror
fromfairly and inpartially applying the lawin a given case. See
M chael J. Plati, Note, Religion-based Peremptory Strikes in Crimi-
nal Trials and the Arizona Constitution: Can They Coexist?, 26 AR Z.
St. L.J. 883, 895-898 (1995)(stating that, based on Fisher, Article
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2, Section 12 should prohibit perenptory strikes based on reli-
gi ous-group categori zations but not specific findings of religious
partiality). Juror 8 was di sm ssed because her opinions nay have
prevented her frominpartially applying the | aw, not because of her
menbership in the Catholic Church.?

933 Wil e Juror 8 indicated in her questionnaire that she had
such beliefs against the death penalty, Purcell argues that, be-
cause she stated during voir dire that her beliefs would not affect
her ability to be fair and inpartial, the prosecutor could not
strike her fromthe jury. W disagree. Al though the assurances
Juror 8 provided the trial court were sufficient to withstand a
chal | enge for cause, it does not necessarily followthat they elim
inated all legitimte concerns about her inpartiality given her
prior contradictory statenents. Bolton, 182 Ariz. at 302, 896 P.2d
at 842 (Batson does not prevent the use of “perenptory strikes to
renove potential jurors who nay not be excluded for cause who have
expressed reservati ons about capital punishnent.”); see Martin, 75

Cal . Rptr.2d at 150 (“[T]he justification for a perenptory chal |l enge

8 In Fisher, 141 Ariz. at 249 n.9, 686 P.2d at 772 n.9, the
court distinguished cases in which Article 2, Section 12 was vi o-
| at ed because those cases involved attenpts to enhance witness
credibility, Tucker v. Reil, 51 Ariz. 357, 77 P.2d 203 (1938)
(questioning of wtness concerning nenbership in a particular
church was i nproper); Fernandez v. State, 16 Ariz. 269, 144 P. 640
(1914) (questions to an aged woman concerning her belief in God or
the G eat Spirit were inproper), or attenpts to excul pate a def en-
dant by offering evidence of his religious convictions. State v.
Marvin, 124 Ariz. 555, 606 P.2d 406 (1980)(court properly excluded
testi nony concerning defendant’s religious beliefs).
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need not rise to grounds for a challenge for cause.”). W find no
violation of Article 2, Section 12.

134 Purcel |l al so argues that both discrimnatory and neutr al
reasons were given for striking Juror 8 and that the nondi scri m na-
tory reasons do not cure the defect of the prosecutor’s strike of
her based on a protected reason. However, the trial court did not
find, as Purcell contends, that the prosecutor offered one i nproper
basis (religion) and one proper basis (enploynent) which nade the
strike perm ssible. Rather, the court found, and the record sup-
ports, that Juror 8 was struck because of her expressed opposition
to the death penalty, which could have prevented her from finding
Purcell guilty of first-degree nurder regardl ess of the evidence.
Rel ated to this sane concern was potential pressure from her em
pl oyer, the Catholic D ocese, an institution that had also ex-
pressed opposition to the death penalty. These factors conbined to
formthe single basis for the strike: concern that Juror 8 would
not exercise independent judgnent and render a fair verdict based
on the evidence because of her underlying opposition to capita
puni shment. Thus, we do not address the situation of a “m xed- no-
tive” case, one in which the prosecutor offers one proper and one
i mproper reason for using a perenptory strike. The court, which
consi dered whet her the prosecutor was exercising a strike based on
religi ous nenbershi p, found no di scrimnatory purpose to the prose-

cutor’s strike, and we defer to its exercise of discretion

20



C. Sentence for Misconduct Involving Weapons

935 Purcell was sentenced to eight years for m sconduct
i nvol vi ng weapons, which was designated by the trial court as a
danger ous of f ense. He clains, and the State concedes, that the
court erred in enhancing his sentence because the State did not
all ege that the of fense was dangerous, and the jury never nade the
required finding of dangerousness. A R S. 8§ 13-604.

936 The State however urges that, because the trial court
clearly intended to give Purcell the maxi num sentence for this
of fense, we shoul d i npose a super - aggravat ed sentence of 3.75 years
pursuant to A R S. section 13-702.01 rather than remand for resen-
tencing. Although we agree that the court seemingly intended to
i npose the maxi num sentence, we decline to do so. Section 13-
702.01(A) requires that thetrial court find at | east two statutory
aggravating factors |isted under section 13-702(C) before inposing
a super-aggravated sentence. Mreover, Purcell is entitled to be
present during sentencing. ArRz. R CRm P. 26.9. W therefore
remand this conviction to the trial court for resentencing.

CONCLUSION

q37 W find that the trial court did not err in denying Pur-
cell’s notions to strike two prospective jurors for cause. W al so
find no abuse of discretion or legal error in the court’s concl u-
sions that the prosecutor’s perenptory strike of a juror violated

neither Batson nor Article 2, Section 12 of the Arizona Constitu-
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tion. We therefore affirm Purcell’s convictions and sentences,
with the exception that we remand this case for resentencing on the

conviction for msconduct involving weapons.

SUSAN A, EHRLI CH, Judge

CONCURRI NG

JEFFERSON L. LANKFORD, Judge

ANN A. SCOIT Tl MMER, Judge
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