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HALL Judge

11 In this special action, petitioner enployer Mke and Pat
Put z, husband and wi fe, dba Northern Construction, request that we
set aside an Industrial Comm ssion award for conpensable claim
Northern Construction asserts that the Admnistrative Law Judge
(“ALJ”) erred in determining that it was an enployer subject to
Arizona's Wrkers’ Conpensation Act (“Act”), Ariz. Rev. Stat.
(“A.R S.”) 88 23-901 through -1091. Because we conclude that
Nort hern Constructi on does not “regularly enpl oy” any workers, see
AR S. 8 23-902(A) (1996), and is therefore not an enpl oyer covered
by the Act, we set aside the award.?

FACTUAL AND PROCEDURAL BACKGROUND

92 M ke Putz (“Putz”) is a licensed residential contractor
who, doing business as Northern Construction, works in the hone
repair and construction trade. He gets work through an
advertisenment in the paper, doing a “[l]ittle bit of everything,”
i ncl udi ng door, glass, and lock repair. The majority of the tine
he works alone, only hiring help as needed to assist himin tasks

i nvol ving objects too heavy or too large for himto handl e al one.

1 W do not address Northern Construction’s alternative
argunent that 8§ 23-902(A) is unconstitutionally vague.
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He does his own bookkeeping and does not maintain a payroll or
wor kers’ conpensation insurance. |In 2000, Jeanette and Genville
French, then husband and wife and joint business owners, hired
Northern Construction to construct a forty-by-eighty-foot
prefabricated netal building.

13 Ernest Day, a retired plastic welder who hires out and
barters his |abor, helped construct the building after Jeanette
French i nfornmed hi mof the opportunity to earn $100 per day hel pi ng
Putz. Day expected to work approxi mately four days. However, he
fell froma | adder on Septenber 28, 2000, his third day at the job
site, sustaining nmultiple broken bones and a ruptured |ung.

14 The No I nsurance Section of the Comm ssion’ s Speci al Fund
Di vision denied Day’s workers’ conpensation claim See AR S. 8§
23-907(B) (2000). Day then requested a hearing at which six
witnesses testified: Jeanette and Genville French, Putz, Day,
Jerry Dawson, and Ral ph Clayton. The parties stipulated that the
only issues to be determ ned at the hearing were whet her Day was an
“enpl oyee” under the Act and whether Northern Construction was an
“enpl oyer” subject to the Act.

q5 At the hearing, Putz denied having any regul ar enpl oyees
or regularly hiring extra workers. Putz estimated that during the
year preceding the adm nistrative hearing, he hired or borrowed
workers for a nunmber of hours totaling approximately thirty-two

ei ght - hour wor kdays (“wor kdays”). He did not know if or when he



would need to hire extra |abor again, and continued to work by
hi nsel f.

96 Dawson, a carpenter who owns his own cabi netry busi ness,
testified that he also hires hinmself out occasionally to others,
i ncluding the Frenches and Putz. He first nmet Putz when he hel ped
Put z construct a kennel for Jeannette French cont enporaneously with
the building. After that, Putz used Dawson on two ot her projects
requiring nore than one person. On these four projects, Dawson
wor ked hours equivalent to twenty workdays. On these sane four
projects, Putz used other workers, including Day, for a total of
hours equivalent to four workdays. Wen Dawson worked for Putz,
Dawson set his own schedul e and rate of pay. He al so worked ot her
jobs and did not consider hinself enployed by Putz or Northern
Constructi on.

97 The ALJ determ ned that the clai mwas conpensabl e after
finding both that Day was an enployee under the Act and that
Nort hern Construction was an enployer subject to the Act. In
support of his findings, the ALJ incorporated portions of Day’s
post - heari ng nenorandum

T8 Northern Construction filed this special action

questioning only the AL)'s determnation that it is an enployer
subject to the Act. W have jurisdiction pursuant to Arizona Rul e
of Procedure for Special Actions 10, and A.R S. 88 12-120.21(A)(2)

(1992) and 23-951(A) (1995).



DISCUSSION
I. Standard of Review
99 W review de novo both questions of statutory
interpretation, Stulce v. Salt River Project Agric. Improvement &
Power Dist., 197 Ariz 87, 89, T 3, 3 P.3d 1007, 1009 (App. 1999),
and conclusions of |aw such as whether an enployer is subject to
the Act, see Special Fund Div./No Ins. Section v. Indus. Comm'n,
172 Ariz. 319, 321, 836 P.2d 1029, 1031 (App. 1992). To the extent
that the issues raised present questions of fact, we defer to
findings that are reasonably supported by the record. Kaibab
Indus. v. Indus. Comm’n, 196 Ariz. 601, 605, § 10, 2 P.3d 691, 695
(App. 2000).
ITI. “Regularly Employed”

q10 Enpl oyers subject to the Act are:

[E]very person who has in his enploy any

workers or operatives regularly enployed in

the sanme Dbusiness or establishment under

cont ract of hire, except donmestic

servants. . . . For the purposes of this

subsection "regularly enployed" includes all

enpl oynents, whet her conti nuous t hroughout the

year, or for only a portion of the year, in

the wusual trade, business, profession or

occupation of an enpl oyer.
§ 23-902(A).
q11 | N Donahue v. Industrial Commission, 178 Ariz. 173, 176-

77, 871 P.2d 720, 723-24 (App. 1993), this court consi dered whet her

the phrase “regularly enployed” in 8 23-902(A) is intended to



subject to the Act all those who hire workers for tasks in the
enpl oyer’s usual trade or business, or only those who, in the
normal or wusual course of their business, hire others. Ve
interpreted the phrase to nmean the latter, which focuses on the
enpl oyer’s hiring practices, rather than the forner, which focuses
on the nature of the enployee’s duties. Id

q12 Qur construction of 8§ 23-902(A) in Donahue was based on
policy considerations enunciated in Marshall v. Industrial
Commission, 62 Ariz. 230, 156 P.2d 729 (1945), and subsequent cases
interpreting 8 23-902(A)’'s predecessor statutes that defined
“regularly enployed” the sane way. 178 Ariz. at 177-78, 871 P.2d
at 724-25 (citing Agee v. Indus. Comm’n, 10 Ariz. App. 1, 3-5, 455
P.2d 288, 290-91 (1969), and Modern Trailer Sales of Ariz., Inc. v.
Indus. Comm’n, 17 Ariz. App. 482, 485-86, 498 P.2d 556, 559-60
(1972)).2% In Marshall, our supreme court |ooked to the enployer’s
est abl i shed busi ness plan or node of operation, 62 Ariz. at 235,

156 P.2d at 731, to determ ne whether “in the ordinary conduct of

2 See Arizona Code Ann. § 56-928 (1939) (“The term‘regularly
enpl oyed,” as herein used, includes all enploynments, whether
conti nuous throughout the year or for only a portion of the year,
in the usual trade, business, profession or occupation of an
enpl oyer.”) and AR S. 8§ 23-902(A) (1945) (“For the purposes of
this section ‘regularly enployed includes all enploynents, whet her
conti nuous throughout the year, or for only a portion of the year,
in the usual trade, business, profession or occupation of an

enpl oyer.”).



an enployer’s business he customarily or regularly enploys the
nunber [of enployees] required to nake the act applicable to him
.7 Id. at 237, 156 P.2d at 732.

q13 In Modern Trailer, this court, interpreting a forner
version of 8 23-902(A), supra n.2, considered whether short-term
periodi ¢ enpl oyees should be counted anpbng the three “regularly
enpl oyed” enpl oyees required to trigger applicability of the Act.
17 Ariz. App. at 485, 489 P.2d at 559. W stated:

It is our opinion that where there is a schene

or plan or periodic need for extra short-term

enpl oyees in the usual course of the business

of the enployer, then such extra short-term

enpl oyees are to be counted in determ ning the

presence of three or nore enployees regularly

enpl oyed thus necessitating the securing of

wor knen’ s conpensati on i nsurance.
Id. at 486, 489 P.2d at 560. Modern Trailer was a corporate
enpl oyer that maintained a payroll with two full-tinme enpl oyees and
conducted its business, the purchase and sale of trailers, froma
fixed location. 1d. at 484, 498 P.2d at 558. The corporation al so
hired short-termlabor up to twenty-five percent of the tine “when
[it] got new nobile homes in or vice versa” and for yard
mai nt enance. Id. Based on those facts, we held that Modern
Trailer’s “schenme of enploynent required that it carry worknen’s
conpensati on coverage.” Id. at 486, 498 P.2d at 560.

114 Rel yi ng on Marshall, we concluded i n Donahue that “[t] he

purpose of the ‘regularly enployed requirenent is to prevent an



enpl oyer from oscillating between coverage and exenption as his
| abor force changes.” 178 Ariz. at 177, 871 P.2d at 724. In
interpreting the legislature’s 1973 anmendnent to 8§ 23-902(A),
reducing from three to one the nunber of “regularly enployed”
wor kers necessary to bring an enployer within the Act, we stated:

Ret ai ni ng the "regul arly enpl oyed" requirenent

reveal s that the Legislature did not intend to

require self-enployed workers who work

essentially alone to provide coverage for the

rare instance in which they hire an occasi onal

wor ker .

We concl ude that section 23-902(A) renders an

enpl oyer subject to the Act only when he

enpl oys at | east one enployee in the regular

course of his business. If the enployer

ordinarily does not regularly enploy any

wor kers—if he hires only occasionally and

unpredi ctabl y—he is not subject to the Act.
Id. at 179, 781 P.2d at 726. Because the enployer’s *“infrequent
and unpredictable” hiring practices did “not equate wth having
wor kers regul arly enpl oyed,” we held that he was not subject to the
Act. Id.
q15 Northern Construction argues that the ALJ erred by
finding it to be an enpl oyer subject to the Act. The ALJ based his
finding on Day’s argunents that Donahue is factually
di stingui shable, that the “definitive factor” for determ ning the
Act’s applicability is the existence of “a scheme or plan or

periodi c need for extra short-termenpl oyees in the usual course of

t he busi ness of the enployer . . . ,” Modern Trailer, 17 Ariz. App.



at 486, 498 P.2d at 560, quoted in Donahue, 178 Ariz. at 178, 871
P.2d at 725, and that in the fall of 2000 Northern Construction
hired workers twenty-five percent of the tine, thereby making it an
enpl oyer under Modern Trailer

916 Day first argues that the present case i s distingui shable
from Donahue. He asserts that the nature of the work performed by
OBrien, the licensed contractor in Donahue, was that of a
“handyman” and thus nore limted in scope than that of Northern
Construction, and that Northern Construction used other workers
nore tinmes than O Brien did. Al though Northern Construction did
use other workers nore often than O Brien, we do not find any
significant differences in the nature or scope of the work
performed by O Brien and Northern Construction.?

q17 Day also contends that Northern Construction hired
wor kers twenty-five percent of the tinme during “the l|ast four
nont hs of 2000,” which he asserts is directly anal ogous to Modern
Trailer’s hiring of workers up to twenty-five percent of the tine.

Thus, according to Day, Modern Trailer requires a finding that

3 Donahue fell froma | adder whil e working as a day | aborer
for Wlliam OBrien, a l|licensed general contractor who did not
carry workers’' conpensation insurance. O Brien was a handyman who
occasi onal |l y subcontracted work to others, but predom nantly worked
al one wi t hout any regul ar enpl oyees. Over the previous five years,
he had hired casual |aborers a couple of tines a year for two to
three days at atinme. O Brien had of fered Donahue $50 per day for
his help building two ramadas for a school and did not intend to
use Donahue after they conpleted the ramadas. 178 Ariz. at 175,
871 P.2d at 722.



Northern Construction is an enployer subject to the Act. e
di sagr ee.

q18 Day inproperly conpares Mdern Trailer’s and Northern
Construction’s wuse of short-term |abor over dissimlar tine
periods. Modern Trailer estimated its use of additional |abor over
the life of its corporate exi stence, which was seven nonths at the
time of the injury. Modern Trailer, 17 Ariz. App. at 485, 498 P. 2d
at 559. Day bases his contention on testinony regarding projects
undertaken by Northern Construction during the |last four nonths of
2000, which includes the three nonths following his injury and
i nvol ves a period of time when Northern  Construction
di sproportionately relied on extra labor.* Thus, we reject, as
unsupported by the evidence and case |law, the ALJ's incorporation
of Day’s assertion that “in the relevant period of tine, Northern
Construction hired workers about 25%of the tine.”

q19 There is a nore fundanental reason, however, why we
di sagree with Day’ s approach for resol ving whet her an enpl oyer is
subj ect to the Act by nerely cal cul ati ng and conpari ng percent ages.
The purpose of the “regularly enployed” requirenment—to provide
enpl oyers and enpl oyees stability in knowi ng when an enpl oyer is

subject to the Act—is not served by such a fornulaic approach

4 Putz estimated that Northern Construction used other
workers for a total of thirty-two days in the year preceding the
heari ng. QO her testinony shows that twenty-four of these days were
during the last four nonths of 2000.

10



Wiile relative percentages nmay be one indicium useful in
di sti ngui shing one enpl oyer’s ordi nary schenme or pl an of enpl oynent
fromthat of another, such a conparison does not, in and of itself,
determ ne the Act’s applicability to an enpl oyer.

920 Instead, to resolve where this case falls on the
conti nuum between Donahue (enployer not subject to the Act) and
Modern Trailer (enployer subject to the Act), we return to the
determ native question asked in Marshall: Did Putz customarily or
regularly enploy at |east one worker or was his hiring of extra
| abor only occasi onal and unpredictabl e?

121 In answering this question, we find the facts of Modern
Trailer inapposite. Northern Construction’s hiring of short-term
| abor was not dictated by an enpl oynent plan or node of operation
like that put into effect at Mbdern Trailer. The nature of Modern
Trailer’s business, buying and selling trailers, necessitated the
cleaning and transportation of trailers intermttently but
predictably. Operating froma fixed |ocation, Mdern Trailer also
predictably required yard naintenance. Thus, in the ordinary
conduct of its business, Mddern Trail er knewthat on an ongoi ng and
regul ar—t hough intermttent—basis it would require additional
| abor up to twenty-five percent of the tine. Consi dering the
nature of Mddern Trailer’s business, its customary or regul ar use
of short-term enployees constituted an established node of

operation that made it subject to the Act.

11



122 By contrast, in the ordinary conduct of Northern
Construction’s business, the need for short-term /|l abor arises far
| ess predictably because the work is varied, unpredictable, and
di ctated by custoners’ denmands and assignnents. Most of Northern
Construction’s projects require only Putz’s | abor. As shown by the
evi dence, Northern Construction nmay have projects over a four-nonth
period requiring twenty-four days of extra |abor, yet performwork
during the remai ni ng ei ght nonths of the year requiring only eight
days of extra | abor. Putz testified that he did not know when
Northern Construction would next need extra | abor. From the
record, we cannot detect a hiring plan that is anything but
occasi onal and unpredi ct abl e.

923 Conversely, if, in the ordinary progression of its
busi ness, Northern Construction begins to consistently undertake
projects requiring the use of other workers on a nore regular or
predi ctable basis, then it would becone subject to the Act and
required to purchase workers’ conpensation insurance. See AR S.
§ 23-902(A).

124 When considering the facts of this case, we have been
m ndful of our duty to liberally construe the Act to effect its
pur pose of having industry bear its share of the burden of hunman
injury as a cost of doing business. Ocean Accident & Guar. Corp.
v. Indus. Comm’n, 32 Ariz. 265, 271-72, 257 P. 641, 643 (1927).

But, a “liberal construction is not synonynous with a generous

12



interpretation.” Nicholson v. Indus. Comm’n, 76 Ariz. 105, 109,
259 P.2d 547, 549 (1953). The court may “not inpose burdens and
liabilities which are not wwthin the terns or spirit” of the Act.
Bergstresser v. Indus. Comm’n, 13 Ariz. App. 91, 93, 474 P.2d 450,
452 (1970).

925 As this case denonstrates, no bright-line rule exists
notifying self-enployed enpl oyers when they becone subject to the
Act . The analysis required by Marshall and subsequent cases
interpreting 8§ 23-902(A) <calls for occasional case-by-case
det ernmi nati ons when the facts regardi ng the use of extra short-term
| abor are close. Thus, there is risk involved when those who are
sel f-enpl oyed hire others w thout purchasi ng workers’ conpensati on
i nsurance. (Obviously, enployers who avail thenselves of the Act
obtain the protections inherent init. See A RS. 88 23-906(A
(1995) and -1022(A) (1995). Those who elect to renain outside the
Act nust accept the attendant risks. See AR S. 88 23-907 and -
1022.

CONCLUSION
926 Because Nort hern Construction does not “regul arly enpl oy”

any workers, it is not an enployer subject to the Act. Thus,

13



nei t her Northern Construction nor the Special Fund Division has any
obligation or liability for benefits under the Act. See AR S. 8

23-907(B). The award is set aside.

PH LI P HALL, Judge

CONCURRI NG:

SUSAN A. EHRLI CH, Presiding Judge

DANI EL A. BARKER, Judge
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