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q1 Based on appl i cati on of due process principles enunci at ed
by the United States Suprene Court, we uphold the constitutionality
of Arizona' s Sexually Violent Persons Act (“Act”). However, we

vacate the finding that Appellant Wlber W is a sexually violent



person ("SVP'), and we remand for further proceedi ngs consi stent
with this decision.

92 W ber appeals from an order conmitting him to the
Arizona Conmunity Protection and Treatnent Center as an SVP
following a jury trial conducted pursuant to the Act. See Ariz.
Rev. Stat. ("A RS ") 88 36-3701 through -3717 (Supp. 2001).
Oiginally, WIlber raised several evidentiary issues on appeal
After briefing of those issues, the United States Supreme Court
deci ded the case of Kansas v. Crane, 122 S. C. 867 (2002), and we
request ed suppl enental briefing.

93 W | ber now argues that the Act is unconstitutional and
vi ol ates the due process rights of persons conmtted thereunder by
not requiring a finding of serious difficulty in controlling
behavi or, in accordance with Crane. He also contends that he was
I mproperly found to be an SVP because the trial court failed to
give ajury instruction defining "likely" in AR S. 8 36-3701(7)(b)
to mean "highly probable" that he would “engage in acts of sexua
violence.” The State relies on the Arizona Suprenme Court case of
In re Leon G., 200 Ariz. 298, 26 P.3d 481 (2001), vacated by Glick
v. Arizona, 122 S. C. 1535 (2002), and responds that the Act
"sufficiently narrows the class of persons eligible for confinenent
to those who have serious dimnished control over their
dangerousness . . . ." The State further argues that WI ber has

wai ved his objectionto the instruction definingtheterm®“likely.”



14 The day before oral argunment in this court, the United
States Suprene Court granted certiorari in Leon G., vacated our
supreme court's deci si on, and remanded that case for
reconsideration in |ight of Crane. See Glick v. Arizona, 122 S.
. 1535. Al t hough the effect of Crane on the Arizona Act is
currently pending before our suprene court in Leon G., We
nonet hel ess are call ed upon to resolve the case before us.

15 W hold that Arizona's Sexually Violent Persons Act
allows civil coomtnent of a person only if a jury finds beyond a
reasonabl e doubt that the person:

1. has a “nental disorder” as defined in
A.R S. 8§ 36-3701(5);

2. is a “sexual ly violent person” as defined
in ARS8 36-3701(7) with the term
“likely” explained as neaning “highly
probabl e”; and

3. has serious difficulty controlling his or
her behavi or.

Because there was no specific finding at WIber’'s commtnent

hearing that he has serious difficulty controlling his behavior, we

vacate the comm tnent order and remand for further proceedi ngs.
CONSTITUTIONAL ANALYSIS

96 In Kansas v. Hendricks, 521 U.S. 346 (1997), the United

St at es Suprene Court upheld the constitutionality of the Kansas SVP



act.' The court concluded that the Kansas act conplied with due
process because it "requires a finding of future dangerousness, and

then links that finding to the existence of a 'nmental abnormality’

or 'personality disorder’' that mekes it difficult, if not
i npossi ble, for the person to control his dangerous behavior." 1Id
at 358.

q7 Last year, one panel of this court and the Arizona

Supreme Court reached different conclusions regarding the
interpretation of Hendricks. This court concluded that Hendricks
required a finding of volitional incapacity and that the Act was
unconstitutional because it did not contain such a requirenment. 1In
re Leon G., 199 Ariz. 375, 381, § 23, 18 P.3d 169, 174 (App. 2001),
vacated by 200 Ariz. 298, 26 P.3d 481. The Arizona Suprene Court
di sagreed and upheld the constitutionality of the Act in Leon G.
200 Ariz. 298, 26 P.3d 481, vacated by Glick, 122 S. C. 1535.
18 An SVP is defined in the Act as:

a person to whom both of the follow ng apply:

(a) Has ever been convicted of or found guilty
but insane of a sexually violent offense or

! The Kansas SVP act defines a "sexually violent predator”
as "any person who has been convi cted of or charged with a sexually
violent offense and who suffers from a nental abnormality or
personal ity di sorder whi ch makes the person |ikely to engage in the
predatory acts of sexual violence." Kan. Stat. Ann. 8§ 59-29a02(a)
(1994). A "nmental abnornmality” is a "congenital or acquired
condition affecting the enotional or volitional capacity which
predi sposes the person to conmt sexually violent offenses in a
degree constituting such person a nenace to the health and safety
of others." Kan. Stat. Ann. § 59-29a02(b).

4



was charged with a sexually violent offense
and was determ ned i nconpetent to stand trial .

(b) Has a nental disorder that nakes the
person likely to engage in acts of sexual
vi ol ence.

A RS 8 36-3701(7). A "mental disorder” neans a:

paraphilia, personality disorder or conduct
di sorder or any conbination of paraphilia,
personal ity di sorder and conduct di sorder that
predi sposes a person to commt sexual acts to
such a degree as to render the person a danger
to the health and safety of others.

AR S. 8 36-3701(5). Qur suprene court concluded that it was not
constitutionally necessary to find volitional incapacity as a
separate el enment under the Act. TLeon G., 200 Ariz. at 301, f 10,
26 P.3d at 484. Instead, the court interpreted Hendricks in the
fol | ow ng manner:
We think the [Hendricks] Court's explanation
makes clear its view that requiring that
dangerousness be linked with or caused by an
additional factor, such as nmental illness or
abnormality, satisfies the notion that sone

"volitional inpairnment” nust render those who
fit within the subcl ass subject to confi nenent

danger ous "beyond their control." That is, if
the state establishes not only that a person
i s dangerous, but also that a nental illness

or abnormality caused the dangerousness, the
state has nmet its burden to show a |ack of
contr ol
Id. at 302, T 12, 26 P.3d at 485.
q9 After Leon G., the United States Supreme Court in the

recent case of Kansas v. Crane, 122 S. Ct. 867, clarified the

constitutional requirenents set forth in Hendricks. |In Crane, the



Kansas Suprene Court had reversed the civil commtnent of a
convi cted sex of fender, concluding that Hendricks "insists upon 'a
findi ng that the defendant cannot control his dangerous behavior."'”
Id. at 869. The State of Kansas appeal ed, arguing that Hendricks
does not require the State to always prove that an individual is
conpletely wunable to control his behavior to warrant civil

comm tnent. Id.

q10 The United States Supreme Court agreed with the State of
Kansas t hat Hendricks does not mandate a finding of total inability
to control behavior. However, the Suprene Court stressed that
t here nust be proof of serious difficulty in controlling behavior:

[In Hendricks,] we did not give to the phrase
"lack of control"” a particularly narrow or
technical meaning. And we recognize that in
cases where lack of control is at issue,
"inability to control behavior®™ wll not be
denonstrabl e with mathematical precision. It
is enough to say that there must be proof of
serious difficulty 1in controlling behavior.
And this, when viewed in |light of such
features of the case as the nature of the
psychi atric diagnosis, and the severity of the
nmental abnormality itself, nust be sufficient
to distinguish the dangerous sexual offender
whose serious nental illness, abnormality, or
di sorder subjects himto civil conm tnent from
t he danger ous but typical recidivist convicted
in an ordinary crimnal case.

Id. at 870 (enphasis added).
q11 The State contended at oral argunent in this appeal that
our suprene court opinionin Leon G. controls the resolution of this

case. We di sagree because the United States Suprene Court has



vacated that decision. Glick, 122 S. C. 1535. W therefore
address again the constitutionality of the Act.”
THE ARIZONA ACT IS CONSTITUTIONAL

q12 After Hendricks, it was clear that due process required
at least two findings to be nade before a sex offender could be
commtted wunder a civil commtnent statute: a finding of
dangerousness |linked with the exi stence of a nental abnornmality or
personality disorder. 521 U S. at 358. The Arizona Act includes
these two requirenents. To be conmtted under the Act, a person
nmust have a “nmental disorder” that predi sposes the person to comm t
sexual acts to such a degree as to render the person a “danger” to
the health and safety of others. A R S § 36-3701(5).

q13 Does due process, according to Hendricks, al so require an
additional finding of wvolitional incapacity? Prior to Crane,
various courts reached different conclusions from Hendricks. The
Kansas Suprene Court read Hendricks as requiring proof of total
volitional inpairment. In re Crane, 7 P.3d 285, 290 (Kan. 2000).
This court in Leon G., relying in part on the Kansas Suprene Court
opi nion in Ccrane, concluded that a finding of volitional incapacity
was necessary and that Arizona’s Act was unconstitutional because

it did not require such a finding. 199 Ariz. at 381, 23, 18 P.3d

2 Prior to Leon G., this court in Martin v. Reinstein, 195
Ariz. 293, 987 P.2d 779 (App. 1999) carefully addressed and
resol ved several other inportant constitutional challenges to the
Act .



at 175. The Arizona Suprene Court, on the other hand, concl uded
that the Act was constitutional because the statutory | anguage
requi res proof of dangerousness caused by a nmental illness or
abnormality, which necessarily includes a degree of volitional
| npai rment. Leon G., 200 Ariz. at 302, f 12, 26 P.3d at 485.

114 The United States Suprenme Court in Crane has nowcl arified
t hat due process does not require total volitional incapacity. See
122 S. ¢. at 870 ("The word "difficult' indicates that the | ack of
control to which this Court referred [in Hendricks] was not
absolute.”). However, due process does require "proof of serious
difficulty in controlling behavior." Id. (enphasis added). It is
agai nst this constitutional background that we nmust consi der whet her
Arizona's Act is constitutional.

915 Based on Crane, it is not enough that Arizona's Act
requires a finding of dangerousness linked with the existence of a
nmental disorder. To pass constitutional nuster, the Act nust al so
require proof of serious difficulty controlling behavior. W

conclude that it does.

916 W nust presune statutes are constitutional and, if
possi bl e, construe them so as to avoid rendering them
unconstitutional, resolving any doubts in favor of their

constitutionality. Bills v. Arizona Prop. & Cas. Ins. Guar. Fund,
194 Ariz. 488, 497, T 30, 984 P.2d 574, 583 (App. 1999). Qur

primary goal in interpreting statutes is to ascertain and give



effect tothe intent of the | egislature. Hobson v. Mid-Century Ins.
Co., 199 Ariz. 525, 529, § 8, 19 P.3d 1241, 1245 (App. 2001). "W
focus on the |anguage of a statute and, if it is inconclusive or

anbi guous, we then consider other factors such as the statute's

cont ext subj ect matter, hi stori cal backgr ound, ef fects,
consequences, spirit and purpose."” Id
q17 The | anguage of the Act does not use the |anguage found

in Crane regarding the requirenent of serious difficulty in
controlling behavior. Due process does not require, however, that
state legislatures use particular |anguage in defining nental
di sorders. Crane, 122 S. C. at 871 ("For one thing, the States
retain considerable | eeway in defining the nental abnormalities and
personality disorders that nmeke an individual eligible for
commtnment"); In re Dutil, 768 N. E.2d 1055, 1061-62 (Mass. 2002).
W decline to find the Act unconstitutional sinply because our
| egi sl ature did not define the requisite nental disorder under the
Act using the specific phrase "serious difficulty in controlling
behavior." Instead, we conclude, based on a fair reading of the
| anguage utilized by the legislature, that a finding of serious
difficulty in controlling behavior is inplicitly required under the
Act .

q18 The Act defines an SVP as a person with a “mental
di sorder” that “makes the person likely to engage in acts of sexual

violence.” A R S. § 36-3701(7) (enphasis added). A disorder that



“makes” a person likely to engage in sexual violence is a disorder
that inpairs or tends to overpower the person’'s ability to control

his or her behavior. Furthernore, the Act defines the phrase
“mental disorder” as a disorder that “predisposes” a person to
“commt sexual acts to such a degree as to render the person a
danger to the health and safety of others.” A R S. § 36-3701(5).
A person who has a nental disorder that predisposes the person to
commt sexual acts that are dangerous to others and that makes the
person |likely to engage in sexual violence is a person who has
serious difficulty in controlling his or her behavior.® Because we
conclude that the | anguage of Arizona’s Act inplicitly requires a
finding of serious difficulty in controlling behavior, we hold that
the Act is constitutional. See In re Commitment of Laxton, 647
N.W2d 784, 794, ¢ 23 (Ws. 2002) (“proof that due to a nenta

di sorder it is substantially probable that the person will engage
i nacts of sexual violence necessarily andinplicitly includes proof
that such person’s nental disorder involves serious difficulty in
controlling his or her sexually dangerous behavior”); see also

People v. Wollschlager, 122 Cal. Rptr. 2d 171 (Cal. C. App. 2002)

3 We note that this court in Leon G. did not, in reaching
its opposite conclusion, focus on the term “makes.” Also, our
coll eagues in Leon G. quoted a |aw psychology journal article
di scussing a difference between a desire not resisted and an
irresistible desire. 199 Ariz. at 380, 20, 18 P.3d at 174. W
acknowl edge that this distinction may be significant and nay be
addressed with wi tnesses and argunent in these conm tnent cases,
but we do not read Hendricks Or Crane as i nposing upon the states
a requirenent to draw this precise distinction.

10



(uphol ding constitutionality of California s Sexually Violent
Predators Act)(petition for review filed Aug. 19, 2002).

q19 Qur approach parallels that taken in both Hendricks and
Crane. The United States Suprene Court in Hendricks upheld the
constitutionality of the Kansas SVP act, even though its |anguage
did not specifically require a finding of serious difficulty in
controlling behavior. 521 U S. at 358. See also Kan. Stat. Ann.
8§ 59-29a02(b)(1994). Simlarly, the court 1in Crane, after
clarifying that Hendricks should not be read to require total
vol i tional inpairnent, vacated t he Kansas Suprenme Court deci si on and
remanded t hat case for further proceedi ngs consistent with the Crane
decision. 122 S. C. at 872. The Kansas SVP act was not decl ared
unconstitutional .

SPECIFIC JURY INSTRUCTION
ON SERIOUS DIFFICULTY CONTROLLING BEHAVIOR

920 The essence of Crane is that due process does not permt
a person to be deprived of liberty without a finding of serious
difficulty in controlling behavior. Accordingly, we further hold
that juries in commtnent hearings under the Act nust, to conply
wi th due process, be specifically instructed on the requirenent of
finding serious difficulty in controlling behavior.

121 We recogni ze that sonme courts in other jurisdictions have
declined, after Crane, to require a jury instruction specifically

directing jurors to make such a finding. See Laxton, 647 N W 2d at

11



795, § 27; People v. Hancock, 771 N E. 2d 459, 465 (IIl. App. Ct.
2002) . However, because of the significant loss of liberty if
comm tted under the Act, fundanental fairness requires that the jury
be explicitly instructed that it nust find serious difficulty in
controlling behavior in order to find that an individual is an SVP.
White v. State, No. 1D01-28, 2002 W. 1926404 (FI. Dist. C. App
Aug. 22, 2002)(per curiam; Converse v. Dep't of Children &
Families, No. 1D01-2119, 2002 W 1842100, at *1-2 (FI. Dist. C
App. Aug. 14, 2002); Thomas v. State, 74 S.W3d 789, 792 (M. 2002);
Spink v. State, 48 P.3d 381, 382 (Wash. C. App. 2002). W agree
with the reasoning of the dissent in Laxton:

“Although the words of [Wsconsin's SVP

statute] might be interpreted by |awers and

judges to include a |link between the nental

di sor der and a serious difficulty in

controlling behavior, the jury instructions

based directly on the | anguage of [Wsconsin's

SVP statute] do not set forth this link for

non-|l awyers." TLaxton, 647 N.W2d at 798, { 45

(Abrahanson, C. J., dissenting).
Therefore, at civil conmtnment hearings under the Act, the jury
shoul d be instructed that a "nmental disorder" neans:

a paraphilia, personality disorder or conduct

di sorder or any conbination of paraphilia,

personal ity di sorder and conduct di sorder that

(1) predisposes a person to comrit sexual acts

to such a degree as to render the person a

danger to the health and safety of others and

(2) ~causes the person to have serious

difficulty in controlling his or her behavior.
See Thomas, 74 S.W 3d at 792. W enphasi ze that these preci se words
are not necessarily required. But the jury nust not be permtted

12



to find a person to be an SVP without having found the person to
have serious difficulty in controlling his or her behavior.*

122 The record before us reveals that the jury was not
instructed to determne if Wl ber has serious difficulty controlling
hi s behavior, and we cannot conclude as a matter of law that the
evi dence denonstrated that W Iber does in fact have serious
difficulty controlling his behavior.® Accordingly, we vacate the
commi tnment order and remand for a new conmtnent hearing with the
jury to be instructed in accordance with this deci sion.

DEFINITION OF THE TERM “LIKELY”

923 Qur suprenme court in Leon G. held that “likely” in AR S
8§ 36-3701(7)(b) of the Act neans “highly probable” and that juries
should be so instructed. 200 Ariz. at 306, Y 30, 26 P.3d at 489.
In his supplenental brief, WIber argues that the jury instructions
at his trial constituted fundanental error because the term"likely"

was not defined as "highly probabl e" but rather as "probabl e rather

than nerely possible.” Al though not dispositive of this appeal, we

4 Thi s suggested instruction is only part of the necessary
i nstructions. For exanple, the jury nust be instructed on the
definition of a “sexually violent person,” see A RS. § 36-3701(7),
in addition to the neaning of the phrase “nental disorder.” See
AR S. § 36-3701(5).

> The psychol ogi st who eval uated W ber di d not provide any
testi mony suggesting that W/ ber had any problem controlling his
behavior, let alone a serious difficulty in controlling his
behavior. Nor did the prosecutor argue in closing argunent that

W ber | acked the ability to control his behavior. Finally, WI ber
did not admt that he had any difficulty in controlling his
behavi or.

13



choose to discuss the propriety of this instruction because it wl|

recur at Wlber's conmtnment hearing on remand. W al so address
this issue because defining "likely" as "highly probable" is
required to achieve the legislature’s intent wunder the Act.

Finally, this clarification will help juries distinguish between
dangerous sexual offenders who should be commtted conpared to
general recidivists appropriately dealt with in ordinary crimnal

cases. See Crane, 122 S. C. at 870.

124 Under the Act, an SVP neans a person who "[h]as a nental

di sorder that nakes the person Iikely to engage in acts of sexual

vi ol ence. " A RS 8 36-3701(7)(b) (enphasis added). The term
"l'itkely" is undefined inthe Act. W agree with our suprene court's
reasoning in Leon G. that "likely" as used in the Act neans "highly
pr obabl e":

In this instance, after considering other
statutory |anguage, we conclude that the

| egislature's use of the term "likely"
reflects its decision to require a standard
somewhat hi gher than "probable." Dietz wv.

Gen. Elec. Co., 169 Ariz. 505, 510, 821 P.2d
166, 171 (1991) (when the neaning of a
statutory termis not clear, we look to the

overal | | anguage of t he statute for
assi stance) . The legislature provided
guidance as to the neaning of "likely" in

section 10 of the [Act], which sets out the
| egislative findings that led to passage of
the act. Ariz. Sess. Laws 1995, Ch. 257, 8§
10. Subsection 3 directly addresses the civil
comm t ment procedure adopted as part of the

act . In that subsection, the legislature
notes that, for a "small but extrenely
danger ous gr oup of sexual |y vi ol ent
predators,” the "likelihood of the sex

14



of fenders engagi ng i n repeat acts of predatory
sexual violence is high." 1d. (enphasis
added) . That | anguage bears a striking
simlarity to the comon and dictionary
definitions of "likely" as being "highly
probabl e. " Construing the term as neaning
“highly probable" also gives effect to the
| egislative decision to distinguish the
standard in the [Act] fromthat in the genera
comrtment statute, which requires show ng
behavi or that "can reasonably be expected .

. toresult in serious physical harm" A R S.
8§ 36-501.5 (1993). If the legislature had
i nt ended the sanme standard to apply in the two
statutory schenes, we think the |egislature
woul d have used the sanme terns. Use of
"l'ikely" rather than "reasonably expected"
indicates the legislature intended to adopt a
nore stringent standard in the [Act].

Leon G., 200 Ariz. at 306, Y 30, 26 P.2d at 489. W do not believe
that the Crane opinion or the United States Suprene Court’s vacating
of Leon G. was intended to vitiate our suprenme court’s
interpretation of our state statute in Leon G., and we adopt and
follow this reasoning here. On remand and in all future SVP
comm t ment cases, the jury should be instructed that "likely" neans
"“hi ghly probabl e" under § 36-3701(7)(b).
EVIDENTIARY ISSUES

925 Wl ber alleges thetrial court erredin: (1) admtting two
of his prior convictions; (2) allowing the State to admt hearsay
statenents by asking WIlber on the stand to verify statenents from
a presentence report; and (3) permtting the State to ask WI ber
irrel evant questions. Because we are remanding for another

comm t ment hearing, sone of these evidentiary issues may recur and

15



therefore we will briefly address them
Prior Convictions

926 W ber first challenges thetrial court’s adm ssion of his
1983 conviction for oral copulation of a child in California. The
State responds that the 1983 conviction is a “sexually violent
of fense” as defined in the Act, see AR S. 8§ 36-3701(6), and thus
was a necessary elenent for the jury to find Wlber to be an SVP.
We agree.

q27 Sexual conduct with a mnor under A RS. § 13-1405
constitutes a sexually violent offense under the Act. See A RS
8§ 36-3701(6)(a); ARS8 13-1405(A) (2001) (“A person conmts
sexual conduct with a mnor by intentionally or know ngly engagi ng
i n sexual intercourse or oral sexual contact with any person who is
under eighteen years of age.”). Wl ber's 1983 conviction
constitutes a sexually violent offense under Arizona's Act even
t hough the conviction occurred in California. See AR S. 8§ 36-
3701(6)(d) (sexually violent offense neans “[a]ln act conmitted in
another jurisdiction that if commtted in this state would be a
sexually violent offense listed in subdivision (a) or (b) of this
paragraph.”). Accordingly, thetrial court didnot err inadmtting

Wl ber’s 1983 conviction for oral copulation with a child.®

6 W | ber al so argues that the 1983 convi cti on shoul d not be
admtted because it is nore than ten years old, citing Ariz. R
Evid. 609(b) (“Evidence of a conviction under this rule is not
adm ssible if a period of nore than ten years has el apsed since the
date of the conviction. . . .”). The Arizona Rul es of Evidence do

16



928 W/l ber also conplains that the trial court incorrectly
adm tted his 1995 conviction for indecent exposure because i ndecent
exposure i s not consi dered a sexual |y viol ent of fense under the Act.
The record reveals, however, that WIber stipulated that the 1995
convi cti on woul d be adm ssi bl e under Arizona Rule of Evidence 609,
presunmably for inpeachnent purposes.’ |If the State on remand of fers
evi dence of the 1995 conviction for the purpose of inpeachnent, the
trial court should again consider the adm ssibility of the evidence
under Rul e 609.
Hearsay Statements

929 W ber argues that the trial court erred by allow ng the
State to ask hi mwhat was said in a presentence i nvestigation report
about a 1997 aggravated assault conviction. WIlber clains that this
met hod of questioning inpermssibly allows hearsay in through the
“backdoor” by asking a witness to confirm a hearsay statenent.
Because the State can prove a prior conviction without resort to a

presentence report — and i ndeed proved it with proper docunentation

apply to proceedi ngs under the Act, see AR S. § 36-3704(B), but
Rule 609 pertains to inpeachnent of a wtness by a prior
conviction. The State offered the 1983 conviction as substantive
evi dence of an el enent of the Act and not for inpeachnent purposes.
Accordingly, the tinme limtation in Rule 609(b) for a prior
conviction offered for inpeachnent is not applicable here. Under
the Act, a person can be found to be an SVP if the person has “ever
been convicted” of a sexually violent offense and neets other
requi renents. A R S. 8 36-3701(7)(a).

! “I ndecent exposure to a person under the age of fifteen
years is a class 6 felony.” A R S. § 13-1402 (2001).

17



at trial —it is unlikely that this issue wll recur on remand. W
do not perceive a need to address the issue further.

Irrelevant Questions
930 Finally, WIber asserts that the trial court allowed the
State to ask himirrel evant questions. Specifically, the State
asked W/ ber about the length of his prison sentence and the
duration of his second narriage. Because these particul ar questions
may not necessarily be asked on renmand, we decline to address
W ber’s rel evancy objections at this tine.

Conclusion

131 We vacate WIlber's conmtnment order and renmand for

further proceedi ngs consistent with this decision.

JOHN C. GEM LL, Presiding Judge

CONCURRI NG

JEFFERSON L. LANKFORD, Judge

JAMES B. SULT, Judge
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